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JURISDICTIONAL STATEMENT 

Act of June 25,1910, c. 395, sec. 2, 36 Stat. 825, Title 18, 
sec. 398, U. S. C. A. (not included in District of Columbia 
Code)—White Slave Traffic Act. 

STATEMENT OF THE CASE 

Carmen Beach Martin was charged with four violations of 
the Mann WTiite Slave Traffic Act consisting of taxicab trips 
from 15th and Rhode Island Avenue, N.W., to the Raleigh 
Hotel, Roger-Smith Hotel, Wardman Park Hotel and Ham- 
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ilton Hotel, all within the District of Columbia. It was 
charged that she transported one Dorothy Smitley for the 
purpose of prostitution to such places on October 1st, 5th, 
13th and 18th, 1942. The proof showed such alleged viola¬ 
tions to have occurred on October 27th, “latter part of 
October,” “November 1st or 2nd”, and November 6th. 
The only evidence as to the violations on all four counts 
was that of the witness Smitley, an admitted prostitute 
(Tr. 55) and informer in a previous transportation charge 
in a Baltimore case (Tr. 55, 57) who said she received one- 
half of the proceeds of each transportation (Tr. 23, 24). 
The government produced by the same witness testimony 
of relations with men in defendant’s apartment, not related 
to transportation (Tr. 13), and numerous other alleged 
trips to other hotels by the same witness (Tr. 29). The 
witness had been in jail nine days while in Baltimore, with¬ 
out being charged, had discussed the evidence she gave in 
the trial with the F.B.I. agents (Tr. 55, 57), who had ad¬ 
vised her she could be prosecuted (Tr. 123-131) and that 
it would be “better for her health” if she got out of the 
business she was in (Tr. 122-123). The prosecution intro¬ 
duced the testimony of Hope Alonzo, an admitted prosti¬ 
tute, who testified substantially that the witness Smitley 
lived for three days (Tr. 136) one time and one week 
another time (Tr. 137) to the knowledge of the witness 
with the defendant. Three F.B.I. agents testified that they 
saw the witness Smitley in the hotels charged in the indict¬ 
ment on dates approximately a month variant from the 
dates charged (Tr. 87, 88, 106, 111). One agent saw the 
defendant, with the witness Smitley, in the lobby of the 
Hamilton Hotel on November 1st or 2nd, 1942 (Tr. 106). 
Motion was made for directed verdict at the end of the 
government’s case, on the ground that the evidence was 
insufficient, that the White Slave Act did not apply to 
transportation wholly within the District of Columbia, the 
variance in dates charged and proven, and conflict in govern¬ 
ment’s witnesses’ testimony which could only be speculated 



upon by the jury (Tr. 167-183). The defendant’s husband, a 
naval petty officer for 26 years, testified that he had been in 
the apartment of defendant regularly during the time of wit¬ 
ness Smitley’s testimony and denied her statements as to 
the activities testified to by her (Tr. 217-224). He was then 
engaged to be married to defendant and married her De¬ 
cember 18,1942. He was asked by the prosecuting attorney 
whether he was a co-respondent (Tr. 225), and whether he 
lived with the defendant while she was married (Tr. 229), 
to which objection was made, mistrial requested and excep¬ 
tion duly taken (Tr. 227, 229). 

After direct examination of defendant (Tr. 256-269) the 
prosecuting attorney cross-examined the defendant (Tr. 
269 to 370—over 100 pages) on matters other than those 
charged and beyond the scope of direct examination, asking 
her if she had ever been “arrested” or “charged” with 
disorderly conduct, a misdemeanor (Tr. 377), if she had 
ever danced nude at a stag party (Tr. 275 to 279, 296 to 
302), ever danced for a moving picture (Tr. 300) and many 
other extraneous matters (Tr. 269-370). In his closing 
argument to the jury he stated that if the defendant was 
acquitted “10,000 American soldiers will be in danger of 
contracting venereal disease through prostitution here in 
Washington.” The charge of the Court limited the weight 
of the testimony of the defendant by specific reference more 
than that of the other witnesses. The court instructed the 
jury that the prosecuting witness, as a matter of law, was 
not an accomplice, then proceeded to give an erroneous 
charge upon accomplices, and limited in such charge the 
actions of the prosecuting witness in engaging in fornica¬ 
tion, prostitution, and other crimes to “moral guilt” only. 
The Trial Court characterized the case in the charge to the 
jury as “a serious case” and an “important” case to the 
government and defendant. The verdict of the jury was 
“not guilty” as to three of the four counts and “guilty” 
of the third count in the indictment charging transportation 
by taxicab from 15th and Rhode Island Avenue, N.W., to 


the Hamilton Hotel at 14th and K Streets, N.W. (3% 
blocks). The defendant was refused bail and has been in 
jail since the time of the verdict, June 25, 1943. (See 
Charge of Court—following Tr. 387.) 

STATEMENT OF POINTS 

1. White Slave Act does not apply to transportation 
wholly within the District of Columbia. (Assignments of 
Error 1, 2, 3, 4). 

2. Rulings and jury instructions as to accomplice testi¬ 
mony were insufficient, misleading and erroneous. (Assign¬ 
ments of Error 27, 28, 29, 30, 31, 32). 

3. Errors creating prejudicial atmosphere. (Assign¬ 
ments of Error 5, 9, 10, 11,12, 13, 14, 15, 18, 19, 20, 21, 22, 
23, 24, 25,26,33, 35, 36). 

4. Insufficient evidence. (Assignments of Error 6, 7, 8, 
16,17). 


SUMMARY OF ARGUMENT 


1. White Slave Law not applicable. 

2. Law of accomplice testimony improperly excluded and 
charged. 

3. Prejudicial atmosphere and rulings. 

4. Insufficient evidence. 


ARGUMENT 

I 

\^White Slave Act Does Not Apply to Transportation Wholly 
i Within the District of Columbia^ 

(Assignments of error 1,2,3,4) 
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“Any person who shall knowingly transport o r canse 
to be transported , or aid or assist in obtaining tra nspor t" 
tafion tor, or m transporting in interstate or foreign 
commerce, or in any Territory or in the District of 
Colum bia, any woman or girl for the pur pose oi prosti ¬ 
tution Or debaucneryTor tor any other immoral purpose, 
o? Wfth the intent and purpose to induce, entice, or 
compel such woman or girl to become a prostitute, or 
to give herself up to debauchery, or to engage in any 
other immoral practice • • • shall be deemed guilty of 
a felony and upon conviction thereof shall be punished 
by a fine not exceeding $5,000, or by imprisonment of 
not more than five years, or by both such fine and 
imprisonment, at the discretion of the court.” 

So far as counsel have been able to ascertain, there have 
been no recorded prior prosecutions under the White Slave 
Act in the District of Columbia, involving Section 398, 
where the alleged incidental public or private transporta¬ 
tion was wholly within the District of Columbia. There has 
been a long-standing non-use of Section 398 in the District 
of Columbia for over 33 years. 

At the outset it is to be observed that the Mann White 
Slave Act approved June 25, 1910 was passed in the 61st 
Congress, Second Session which on the same date also 
passed, the local District of C olumbia originaI ~panderi lig—> 
statute -X36 St at. 83 3., Title 6, D. C. Code, 1929, Sec. 179). 
The force and effect of the latter Congressional statute Was 
to enact strictly local legislation by the Federal Govern¬ 
ment under its sovereign power to legislate for the District 
of Columbia. The pandering statute sought to prevent those 
activities of persons who sought to entice women and girls 
into a life of prostitution, especially where they were to ply 
their nefarious trade in local houses of prostitution. In 
1910 the District of Columbia had a red-light district and 
undoubtedly the statute was predicated upon the local situ¬ 
ation. Certainly, Congress could not be accused of taking 
two steps on the same day for the same purpose of prohibit¬ 
ing the traffic in prostitution in the District of Columbia, 
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by enacting one statute of general and the other of strictly 
local application. It is noteworthy that the provisions of the 
Mann White Slave Act have never been included in any of 
the editions of the District of Columbia Code. 

At the outset of the enforcement of the Act, the Depart¬ 
ment of Justice took an official attitude along the same lines. 
In Department of Justice Circular No. 174, issued on Oc¬ 
tober 31,1910, by Attorney General George W. Wickersham, 
the attention of the United States Attorneys was drawn to 
the fact that the provisions of the White Slave law were 
broad enough to apply to the cases of women who were 
either aliens or citizens. Following the Diggs-Caminetti 
cases, decided by the Supreme Court of the United States 
on January 15, 1917, reported in 242 U. S. 470, Attorney 
General T. W. Gregory, in Departmental Circular No. 647, 
issued January 26, 1917, drew attention to the fact that 
despite the interpretation by the Supreme Court that com¬ 
mercialism was not an essential to a violation of the Mann 
White Slave Act, the Departmental policy vrould not be 
altered. That Circular instructed the United States At¬ 
torneys as follows: 

“This decision does not seem to admit of any change 
in the general policy that has been prosecuted in the 
past six years with satisfactory results in the enforce¬ 
ment of this law. On July 28, 1911 (Department File 
145825-65) Attorney General Wickersham said: 

‘Such a case (concubinage) would fall technically 
within the statute * * • in the application of the law 
federal courts must be careful * * * to prevent them 
being turned into ordinary courts of quarterly ses¬ 
sions to deal with * * * violations of the police regu¬ 
lations of the community which should be dealt with 
bv the local tribunals.’ 

“From the beginning District Attorney's have been 
advised by the Department as follows: 
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‘As to specific cases the Department must rely upon 
the discretion of the District Attorneys who have 
firsthand knowledge of the facts and an opportunity 
for personal interviews with the witnesses, * * * and 
what reasons, if any, exist for thinking the ends of 
justice will be better served by the prosecution under 
federal law than under the laws of the state having 
jurisdiction. ’ 

“As a guide to the exercise of this discretion in non¬ 
commercial cases, you are advised that cases involving a 
fraudulent over-reaching or involving previously chaste 
or very young women or girls or (when state laws 
are inadequate) involving married women (with young 
‘children) then living with their husbands, may prop¬ 
erly receive consideration; that blackmail cases should, 
so far as possible, be avoided and that whenever the 
woman herself, voluntarily and without any over¬ 
reaching, has consented to the criminal arrangement 
she, too, if the case shall seem to demand it, may be 
prosecuted as a conspirator.” 

The policy set forth in Department Circular No. 647 was 
reaffirmed in substantially the same language by Attorney 
General A. Mitchel Palmer in Department Circular No. 986, 
issued August 5, 1919, by Attorney General William D. 
Mitchell in Department Circular No. 2027, issued April 19, 
1929, and by Acting Attorney General Stanley Reed in De¬ 
partment Circular No. 2751, issued September 5, 1935. As 
late as December 1,1943, in continuing the well-established 
principle of leaving to local prosecution certain types of 
crime where there was concurrent jurisdiction, Assistant 
Attorney General Tom C. Clark in Department Circular 
No. 3785 stated, in substance, that in the absence of special 
circumstances, prosecution of military offenders of the 
White Slave Act should be turned over to the military au¬ 
thorities. 

It can be judicially noticed that there has been a uniform 
established custom of more than a quarter of a century 
indulged in on the part of the United States Government 
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never to prosecute under the White Slave Act for a trans¬ 
portation wholly within the boundaries of the District of 
Columbia. The Supreme Court in the case of Helvering v. 
Griffiths , 1943, 318 U. S. 371, 63 S. Ct. 636, 653, stated as 
follows: 

“We have recently held as to another questioned de¬ 
cision of this Court that a long period of accommoda¬ 
tions to an older decision sometimes requires us to 
adhere to an unsatisfactory rule to avoid unfortunate 
practical results from a change. Davis v. Department 

of Labor, 317 U. S. 249, 63 S. Ct. 225, 87 L. Ed.-, 

decided Dec. 14,1942.” 

Not only has there been a non-use of the federal power to 
prosecute locally under the White Slave Act, but public 
policy has also favored such inaction. In the District of 
Columbia the offense of fornication has a maximum statu¬ 
tory penalty of $100 or six months, or both, and the offense 
of adultery is likewise a misdemeanor. It would seem ab¬ 
surd, therefore, with the light punishments for those crimes 
to contend that Congress intended that a taxicab ride of 
3 x /2 blocks, with the incidental feature of transportation 
wholly within the District of Columbia would transform 
those misdemeanors into a heinous and loathsome felony 
having an extreme punishment. 

The facts of the instant case are without recorded prece¬ 
dents. However, related cases might serve to throw some 
judicial light upon the problem. It is well established that 
a transportation from one point in a state to another point 
in the same state, despite the fact that the route incidentally 
passed through a second state, would not transform a local 
crime into a violation of the Mann White Slave Act. In 
so deciding the case of U. S. v. Wilson, 1920, D. C. Tenn., 
266 Fed. 712, the court said: 

1 “This distinction necessarily excludes by implication 
transportation from one point in a state to another 
point in the same state; the words ‘from’ and ‘to’ as 
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used in the Act manifestly refer to two different states 
or territories as the respective points of origin and 
final destination of the transportation and not to a state 
through which the woman is carried as a mere incident 
of the through transportation.’’ 

Heitler v. U. S., 1917, C. C. A., 244 Fed. 140, stands for 
the proposition that, notwithstanding that a prostitute had 
traveled on the railroad from Chicago, Illinois, to Gary, 
Indiana, a female procurer, who had furnished the money 
for the incidental taxicab trip from the railroad station at 
Gary, Indiana, to a house of prostitution in the same city, 
was not guilty of a violation of the Mann White Slave Act. 

In the case of Sun Chong Lee v. U. S., 9th C. C. A., 125 
Fed. (2d) 95, the facts indicated that a woman was trans¬ 
ported for an immoral purpose by a commercial airplane 
from one of the Islands to another in the Territory of Ha¬ 
waii. The indictment was laid in two counts, the first 
of which charged a violation of Section 399 restricting prose¬ 
cutions under the White Slave Act to violations where the 
woman was transported as a passenger in a common car¬ 
rier and the second count was based upon Section 398. 
The Circuit Court of Appeals in sustaining the overruling 
of a demurrer by the District Court, seized upon the provi¬ 
sions of Section 399 and said: 

“In view of the demurrer, the record will show that 
a violation of 18 U. S. C. A. Section 399 was intended to 
be charged so that a man may not again be convicted 
for the same offense. We think that is sufficient. • • • 
Evidently the airline was proven to be a common car¬ 
rier at the trial so that the difficulty, if any, was one of 
form. 18U.S.C. A.,556.” 

Thus, the Circuit Court of Appeals recognized the well- 
defined Federal policy of not interfering with local admin¬ 
istration. The particular Island Government was not 
equipped with the facilities of the great Departments of 
Commerce and Navy and quite naturally could not regulate 
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with equal effectiveness commercial airplane transporta¬ 
tion between the several Islands. 

There are many instances where the law recognizes 
the practical aspect of a situation as against the strict inter¬ 
pretation under the letter of the law, in order to successfully 
prosecute, notwithstanding the broad, local and federal aider 
and abettor statutes (22 D. C. 1940 Code 105; 18 U. S. C. A. 
550). The law has recognized that a pregnant woman is not 
indictable for an abortion on herself. Thompson v. U. S., 30 
App. D. C. 352, 12 Ann. Cas. 1004; Hunter v. Wheate, 1923, 
53 App. D. C. 206; nor is the juvenile complainant under a 
charge of carnal knowledge. Yeager v. U. S., 16 App. D. C. 
356. The patron is not indictable for a violation of local 
gambling laws, Paylor v. U. S., 42 App. D. C. 428, cert den. 
235 U. S. 704,59 L. Ed. 434,35 Sup. Ct. 209. Nor was the pur¬ 
chaser under the old National Prohibition Act guilty of par¬ 
ticipating in an unlawful sale of intoxicating liquor. U. S. v. 
Farrar, 1930, 281 U. S. 624, 50 S. Ct. 425. Despite the crim¬ 
inal prohibitions against fornication and illicit cohabitation, 
the case of Hoage v. Murch Bros. Construction Co ., 1931, 60 
App. D. C. 218, 50 F. (2d) 983, validates a common law 
marriage in the District of Columbia in the face of the statu¬ 
tory requirements of the prior issuance of a license to 
marry. 

The same general attitude of the courts is apparent in 
their interpreting the impractical language of a statute. The 
case of State v. Day, Sup. Jud. Ct., Maine, 1933, 165 Atl. 
163, illustrates this principle. The Maine legislature had 
declared by statute that whoever caused to be transported 
or transported a female within the state for an immoral 
purpose or prostitution would be deemed guilty of a felony, 
which carried a punishment of from 2 to 20 years. The 
punishment for the misdemeanor of fornication at the time 
had a maximum punishment of 60 days or a fine of not more 
than $100. There had been a transportation within the 
state and in overruling the trial court’s refusal to arrest 
the judgment, the Appellate Court stated: 
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“The argument that the statute is properly appli¬ 
cable to the facts alleged is based upon the words 
‘or other immoral purpose’ and the undeniable propo¬ 
sition that fornication is immoral. We do not think 
that such a construction of the statute is justifiable. 
It is hardly conceivable that the legislature intended 
that a misdemeanor should be transformed into a fel¬ 
ony merely because the commission of the offense was 
preceded by an automobile ride. 

“It is a familiar rule that a thing may be within the 
letter of the statute and yet not within the statute 
because not within its spirit nor within the intention 
of its makers. Church of the Holy Trinity v. U. S., 
143 U. S. 457, 12 Sup. Ct. 511, 512; 36 L. Ed. 226; 
Reiche v. Smythe, 13 Wall. 162, 20 L. Ed. 566; Silver 
v. Ladd , 7 Wall. 219, 19 L. Ed. 138. The rule that 
these cases illustrate is valuable. It rescues legislation 
from absurdity. It is the dictate of common sense. 
It is not judicial legislation; it is seeking to enforce 
the true sense of the law notwithstanding its imper¬ 
fection or generality of expression. • * • 

‘ ‘ The statute was designed to protect society against 
an abhorrent evil. It was not enacted for the purpose 
of placing an effective weapon in the hands of black¬ 
mailers nor for punishing the perpetrator of a minor 
offense with undue or extraordinary severity. Yet 
such would be the result if the ruling below were 
upheld.” 

Not only would the interpretation contended for by the 
appellee defeat the congressional intent and the long-stand¬ 
ing public policy behind the enforcement of the White Slave 
Act, but it would make the local blackmailers a hundred-fold 
more potent than the Department of Justice ever dreamed 
of in 33 years of warnings to the United States Attorneys 
through Department Circulars. Few persons, if any, even 
under social dictates would ever care to pay fares on public 
vehicles or use their own private transportation or par¬ 
ticipate in pool transportation if, over their heads, hung 
the ever-present fear of having to pay tribute under a threat 
of blackmail for the most innocent and shortest transporta¬ 
tion possible in the smallest Federal territory. 




The Government’s contention argues itself into a ab¬ 
surdity. The distance of the transportation incident to an 
act of sexual intercourse or other immoral purpose could 
be measured in the fraction of an inch in pushing a woman, 
in inches in lifting her, in feet in moving a bed on which 
she lay, in meters in carrying her across a hallway, in 
yards in an ascending elevator, in rods on roller skates, 
or even a block on a motorcycle, two blocks in a taxicab, 
three blocks in a streetcar, four blocks in an automobile, 
with the relative maximum possible distance that could be 
travelled in the District of Columbia of but ten miles. 

In place of making a substantial contribution to the sup¬ 
pression of prostitution in its local and national aspects 
through the elimination of such traffic in the channels of 
interstate commerce, the Government’s contention would 
be an open sesame for the permanent residence in the Na¬ 
tion’s Capital of the worst element in the country. 

At the behest of the present United States Attorney 
and the officials of the Department of Justice, Congress 
passed an effective modem local pandering statute on Jan¬ 
uary 3,1941, in such broad language as to more effectively 
curb the vices of prostitution than even the Mann White 
Slave Act. This is in line with the Departmental instruc¬ 
tions to United States Attorneys to leave such enforcement 
to the local authorities under their prevailing statutes. This 
statute (22 D. C. 1940 Code 2707, 54 Stat. 1226) provides as 
follows: 


“Any person who, within the District of Columbia, 
shall receive any money or other valuable thing for or 
on account of arranging for or causing any female to 
have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other im¬ 
moral act, shall be guilty of a felony and, upon con¬ 
viction, shall be punished by imprisonment for not 
more than five years and a fine of not more than $1,000. ’ ’ 
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The editors of the 1940 edition of the District of Columbia 
Code at page 534 have pointed out how far-reaching the 
scope is for local enforcement under the modern pandering 
statute by using the following expression: 

“The 1941 amendment reworded this section through¬ 
out, broadened the scope of the offense and increased 
the penalty.’’ 

The modem local pandering act is broad enough to cover 
the actions of one who seeks to “compel, induce, entice, or 
procure or attempt to compel, induce, entice, or procure 
her (a woman) to engage in prostitution” or other immoral 
purpose (Section 22-2705); to prohibit the acts of one who 
seeks to compel a woman to live the life of a prostitute 
against her will (Sec. 22-2706) and carries an increased 
punishment from 1 to 10 years for one who causes his wife 
to live the life of prostitution (Sec. 22-2708). An additional 
section to cover the actions of a procurer for a house of pros¬ 
titution (Sec. 22-2710), coupled with Sec. 22-2711, prohibits 
the activities of a procurer for third persons, which together 
with Secs. 22-2712 and 22-2713 prohibiting houses of pros¬ 
titution locally, give the District of Columbia a well-rounded 
statutory basis for a proper enforcement. The feature of 
the violation as made out by the opening statement, as well 
as the evidence adduced, coming within the purview of the 
pandering statute was clearly called to the attention of 
the Trial Court and failing to accord its legal significance, 
the Court has grievously erred in judicially determining 
that a taxi ride of 3 Y 2 blocks would constitute a violation 
of the White Slave Act. 
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Rulings and Jury Instructions as to Accomplice Testimony 
Were Insufficient, Misleading and Erroneous 

(Assignments of Error 27, 28, 29, 30, 31 and 32) 

The trial court confused and misled the jury in his in¬ 
structions on the question of the testimony of accomplices. 
The jury was charged as follows: 


“Now, in this case there are two witnesses who, 
strictly speaking, under the law could not be accom¬ 
plices, vAt xclr\ft npnn ftu> gfqnd havp morally admitted 
guilt with res pect t o cer tain ottensesf TOT are 


their w __ 

instructed EEfat the evidenc e *of such'persons under "ouT 

m isAihley-but that -you-are. 


syst 

rfnT^ e the sflme wj th it. jq to be received "with 

caution.” * " 


The question of the credibility of the testimony of accom¬ 
plices has been settled in the District of Columbia in White 
Slave violations by the case of Freed v. TJ. S., 1920, 49 
App. D. C. 392, 266 Fed. 1012. In that case, notwithstand¬ 
ing the omission of counsel to preserve the point, by specific 
objections and exceptions, the Appellate Court recognized 
the prejudicial errors of the trial court and remanded the 
case for a new trial. The facts indicated that a 20-year old 
Washington taxi driver had been indicted under the pro¬ 
visions of the Mann White Slave Act for transporting to 
nearby Virginia two men and three women all of whom 
later appeared at the trial and testified against him. For 
his service the driver was compensated by a commission and 
also the fare charged. The Court of Appeals held as follows: 


“Coming back to the present case, unquestionably 
the jury might have found that each of the three women 
who testified was an accomplice as to the others. Ben¬ 
nett v. U. S., 227 U. S. 333, 339, 33 Sup. Ct. 288, 57 L. 
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Ed. 531. Not only were these witnesses accomplices 
as to one another, but under the evidence they might 
have been found guiltv of conspiracy. United States 
v. Holte, 236 U. S. 140, 35 Sup. Ct. 271, 59 L. Ed. 504, 
L. R. A. 1915D, 281. The testimony of the two male 
members of the party was even more tainted, for un¬ 
questionably under that testimony their conduct was as 
culpable as that of defendant. The fact that they so 
freely implicated themselves in testifying against this 
defendant is significant, especially as it does not appear 
that either has been prosecuted. The situation con¬ 
fronting the trial court, therefore, was unusual. There 
was no direct evidence that was untainted. While it 
is not improbable that the same result would have been 
reached, had the court cautioned and advised the jury 
as to the danger of convicting upon the uncorroborated 
testimony of accomplices, it is not for us to speculate 
upon this question and resolve it against the accused. 
The charge of the court fell far short, in our view, of 
the requirements of the situation. It amounted to noth¬ 
ing more than the general admonition, which it is proper 
for the court to give in all cases. 

“The question which the defendant sought to have 
brought to the attention of the jury, presenting a ma¬ 
terial, if not vital, issue in the case, was not even men¬ 
tioned. Had the court defined an accomplice, and 
brought sharply to the attention of the jury the char¬ 
acter of the government’s testimony against the de¬ 
fendant, it cannot be doubted that his counsel would 
have been in a better position to present his case to 
the jury, and who may say that the point of view of 
the jury might not have been different. While the 
request included only two of the witnesses, it was suffi¬ 
cient to bring to the attention of the court the fact 
that some of the witnesses, at least, might be considered 
accomplices, and hence that the jury should be cau¬ 
tioned and advised concerning such testimony. When 
we come to consider that in many jurisdictions it is 
a positive rule of law that no conviction may be had 
upon the uncorroborated testimony of an accomplice, 
the importance of the rule in this and other jurisdic¬ 
tions, requiring caution and advice in this connection, 
is apparent. The jury may convict without corroborat¬ 
ing evidence, but in a case like the present the accused 



16 


is entitled to have the court first caution and advise 
the jury. 

“As to the failure of the defendant to include in his 
request all of the witnesses who might have been re¬ 
garded as accomplices, see Skuy v. U. S., 261 Fed. 316, 
where the Circuit Court of Appeals for the Eighth 
Circuit, speaking through Circuit Judge Sanborn, said: 

‘The contention that proper objections were not 
made, and proper exceptions were not taken, to per¬ 
mit the consideration in this court of the issues which 
have been discussed, has not escaped attention, but 
it fails to convince. Hall v. United States, 150 U. S. 

1 76, 80, 82, 14 Sup. Ct. 22, 37 L. Ed. 1003; Waldron 
v. Waldron, 156 U. S. 361, 380, 381, 382, 15 Sup. Ct. 
383, 39 L. Ed. 453. And even if it were tenable, this 
is a trial for an alleged crime, it involves the liberty 
of the citizen, and the fault in the trial is so radical 
that it may well be noticed and corrected by this 
court without objection, exception, or assignment. 
Wiborg v. United States, 163 U. S. 632, 659, 16 Sup. 
Ct. 1127, 1197, 41 L. Ed. 289; August v. United 
States, 257 Fed. 388, 391, 393,168 C. C. A. 428.’ 

“Believing that the defendant was not accorded the 
fair and impartial trial to which he was entitled, and 
that his interests may have been substantially affected, 
we are constrained to reverse the judgment and award 
a new trial. Surely, if it was the duty of the trial 
court to caution and advise the jury in the respects 
pointed out, and we are certain that it was, nothing 
short of a reversal of the judgment will save the defend¬ 
ant from the harm that may have resulted from the 
want of such caution and advice.” (Italics supplied.) 

The rule in the Freed case has continued to date, espe¬ 
cially where the prosecuting witnesses in an alleged White 
Slave violation are self-confessed prostitutes. Dorothy 
Smitley and Hope Alonzo testified to long periods of pros¬ 
titution under the most aggravated circumstances. The 
witness Dorothy Smitley on whose testimony the appellant 
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was convicted on a single count of a four-count indictment, 
according to the testimony, was a married woman whose 
husband was away in the armed forces and whose child 
was virtually abandoned to the care of her grandparents 
in nearby Virginia, while Dorothy lived alone in the Dis¬ 
trict of Columbia within less than three miles of the resi¬ 
dence of her child. Dorothy also admitted a promiscuous 
life of prostitution in Baltimore, as well as having engaged 
in acts of adultery at a local hotel with a soldier. There was 
no doubt, according to the evidence, in Dorothy’s mind as 
to the alleged destination of the taxicab ride and under no 
broad construction could she ever be regarded as an inno¬ 
cent victim. 1 Her testimony, on reflection, becomes more 
brazen when it is realized that her legal guilt has so far 
gone unpunished by the same Government which knows of 
her violations and placed her on the stand, vouching for her 
credibility as a witness. 

The Trial Court caused further confusion by charging 
the jury as follows: 

“Now in this case there are two witnesses who, 
strictly speaking, under the law could not be accom¬ 
plices, * • You are instructed that the evidence 
of such persons under our system of law is admissible, 
but that you are to scrutinize the same with care, and 
it is to be received with caution.’ 7 (Italics supplied.) 

An intelligent juror would be unable to appreciate upon 
which horn of the dilemmas that the charge presented, he 
should base his judgment of the character of the testimony 
being offered by a self-confessed prostitute, liable for the 
substantive offenses of fornication, adultery, and conspir- 

1 In the case of Lee v. U. S., 1929, 59 App. D. C. 33, 32 F. (2d) 424, two 
women had been innocently transported by a private automobile from 
Florida to the District of Columbia to become waitresses and during the 
journey one of the girls had driven the car. The Appellate Court held 
in substance that the mere driving of the automobile by one of the girls 
did not make her actions those of an accomplice where she had no knowl¬ 
edge of the actual purpose of the transportation. By the facts of the 
Lee case the character of the girl was definitely not an associate or par¬ 
ticipant in a crime. 
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acy. Such a juror might very well ask himself, did the 
charge mean that the witness was not an accomplice and, 
accordingly, should not require corroboration? On the 
other hand, he could ask with equal candor, if the Court has 
charged us that her testimony should be scrutinized with 
care and received with caution, is not the Court telling us 
in substance that she is an accomplice? Beyond that con¬ 
fusion a more serious and grievous error was committed 
when the Trial Court in the same portion of his charge deal¬ 
ing with the character of the nature of accomplice testimony 
stated: 


“Now, in this case there are two ■witnesses who, 
strictly speaking under the law could not be accom¬ 
plices, yet who upon the stand have morally admitted 
their guilt with respect to certain offenses. 77 (Italics 
supplied.) 

Instead of following the force and effect of the Freed case 
which recognized clearly the unreliable and self-exculpating 
character of the testimony of those self-confessed prosti¬ 
tutes, the Trial Court failed to point out to the jury their 
actual legal guilt. By the use of the expression “have mor¬ 
ally admitted their guilt 77 , he “gilded the lily 77 and judi¬ 
cially “white-washed 77 their confessed crimes of fornica¬ 
tion, adultery, conspiracy and prostitution. Undoubtedly, 
the jury was misled into believing that no act of those wit¬ 
nesses had resulted in any crime. 

In contrast, the ruling in the case of Maxey v. U. S., 1907, 
30 App. D. C. 63, should be noted. A young pregnant girl, 
on whom apparently a fatal abortion had been performed 
by the female defendant under circumstances indicating 
the male co-defendant had apparently furnished the money 
and made arrangements therefor, was accompanied to the 
house of the female defendant by her sister. The latter 
was produced as a Government witness and, notwithstand¬ 
ing the very slight evidence against her, the Trial Court 
saw fit to charge that she was an accomplice and* in addition, 
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the Trial Court instructed the jury, 4 ‘But you are to con¬ 
sider the comparative guilt of the two parties in a case like 
that of Mrs. Maxey and Mrs. Brooks in determining how 
morally guilty Mrs. Brooks was in what she did.” The 
Court of Appeals recognized that the protection to the 
defendants called for the instruction that the sister was 
an accomplice but distinguished the law, from the charge 
as given in the instant case, by stating as follows: 

“The jury was told in considering the credibility of 
the witness as an accomplice of the defendant Maxey 
they might consider their comparative moral guilt. 
That there was a difference in this respect was obvious 
to everybody; but the jury were not told that there was 
in fact.” (P.79.) 

Nor should the Government be permitted in this instance 
to shield itself from this glaringly erroneous instruction 
by contending that there is no previously proper foundation 
laid by noting an objection and preserving an exception. 
Appellant’s trial counsel, who was other than those who 
now appear on appeal, repeatedly drew the force of the 
Freed case to the attention of the Trial Court and had met 
a consistent determination on the part of the Court to char¬ 
acterize the self-confessed prostitutes as not being accom¬ 
plices. He certainly should not now be charged with waiv¬ 
ing his objection and exceptions to that portion of the 
charge where the Court persisted in the same belief. Be¬ 
yond that the error is so plain and vital to the appellant 
that this Court should notice it, notwithstanding the absence 
of objection and exception, and correct it on appeal. 

In the case of Meadows v. U. S., 65 App. D. C. 275, 82 F. 
(2d) 881, wherein the defendant had been convicted of mur¬ 
der, the Appellate Court held: 

“It is well settled that if a plain error vital to a 
defendant has been committed, there is power, notwith¬ 
standing absence of objection and exception, to notice 
and correct it on appeal. Wiborg v. United States, 



20 


163 U. S. 632, 658, 16 S. Ct. 1127, 41 L. Ed. 289; Craw¬ 
ford v. United States, 212 U. S. 183, 194, 29 S. Ct. 260, 
53 L. Ed. 465, 15 Ann. Cas. 392; Mahler v. Eby, 264 
U. S. 32, 45, 44 S. Ct. 283, 68 L. Ed. 549; Brasfield 
v. United States, 272 U. S. 448, 450, 47 S. Ct. 135, 71 
L. Ed. 345. Rule 8 of the Revised Rules of the Supreme 
Court of the United States (286 U. S. 593, 598, 28 U. S. 
C. A. following section 354) and Rule IX of the Rules 
of Practice and Procedure * * * in Criminal Cases 
* • *, promulgated bv the Supreme Court of the 
United States (292 U. S.*661, 664, 28 U. S. C. A. follow¬ 
ing section 723a) do not in our view affect this power .’’ 

In the case of Egan v. U. S., 52 App. D. C. 384, 393, 287 
Fed. 958, involving the offense of bribery, the Appellate 
Court followed the same rule and held as follows: 

“It is error to convey to a jury great fundamental 
principles of law, essential to the protection of the 
citizen accused of crime, in such an indefinite manner 
as to nullify its importance in the minds of the jurors.” 

Under a robbery charge involved in Schwartz v. U. S., 
56 App. D. C. 105,10 F. (2d) 900, the Appellate Court again 
held: 


“No objection was noted to the cross-examination 
of the defendant concerning these exhibits, but it now 
is urged that the court, in the exercise of its discre¬ 
tion, should consider the question. Where, in a crim¬ 
inal case, error vitally affecting the issue clearly ap¬ 
pears, the appellate court may correct it without objec¬ 
tion, exception or assignment. Miller v. U. S., 38 App. 
D. C. 364; Freed v. U. S., 266 F. 1012, 49 App. D. C. 
392; Crawford v. U. S., 212 U. S. 194, 29 S. Ct. 260, 
53 L. Ed. 465, 15 Ann. Cas. 392; Holmgren v. U. S., 
217 U. S. 509, 30 S. Ct. 588, 54 L. Ed. 861, 19 Ann. 
Cas. 778.” 

See also Wright v. U. S., 53 App. D. C. 74, 77, 288 Fed. 428, 
involving a charge of embezzlement. 

The same general Federal rule was enunciated in Skity 
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v. United States , (C. C. A.) 261 Fed. 316, where Justice 
Sanborn spoke for the court as follows: 

“The contention that proper objections were not 
made, and proper exceptions were not taken, to permit 
the consideration in this court of the issues which have 
been discussed, has not escaped attention, but it fails 
to convince. Hall v. United States, 150 U. S. 76, 80, 
82, 14 Sup. Ct. 22, 37 L. Ed. 453. And even if it were 
tenable this is a trial for an alleged crime, it involves 
the liberty of the citizen, and the fault in the trial is 
so radical that it may well be noticed and corrected by 
this court without objection, exception, or assignment. 
Wiborg v. United States, 163 U. S. 632, 659, 16 Sup. 
Ct. 1127, 1197, 41 L. Ed. 289; August v. United States, 
257 Fed. 388, 391, 393,168 C. C. A. 428. 

See, also. Freed v. United States, 49 App. D. C. 397, 
266 Fed. 1012; Sparf v. United States, 156 U. S. 51, 15 
Sup. Ct. 273, 39 L. Ed. 343.” 

To the same general effect is the ruling of Speiller v. U. S., 
(1929) 31F. (2d) 682, 683, involving a violation of the Mann 
White Slave Act, where the court stated: 

“The record shows that Mrs. Hudkinson, on whose 
testimony alone the government relies, is a woman with¬ 
out morals, has a reckless disregard of the truth, and 
that she would without hesitation commit perjury when¬ 
ever it suits her purpose. • • • Under these circum¬ 
stances, while the request of the defendant was not 
submitted in time, the jury should have been instructed, 
even without request, that her testimony should be 
subjected to careful scrutiny and considered with great 
caution.” 

The Federal case of King v. U. S., (1932) 55 F. (2d) 1058, 
1061, (Cone. Op.), also stands for the same proposition, the 
court expressing it in the following language: 

“There was no exception to the charge, but this court 
reversed the judgment because the trial court had in¬ 
vaded the province of the jury. To my mind, the nres- 
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ent case is stronger than the Bogileno Case (38 F. (2d) 
584); there, the defendant admitted the payment; here, 
the defendant admitted nothing. I am not disposed to 
curtail the wholesome power of the trial court to com¬ 
ment upon the evidence; but I think the issues framed 
should be left to the jury. ’ ’ 

It is therefore submitted that because of the insufficient, 
misleading, and erroneous charge given by the Trial Court 
to the jury, that reversible error has also occurred. 

m 

Errors Creating Prejudicial Atmosphere 

(Assignments of Error 5, 9,10,11,12, 13,14, 15,18, 19, 20, 
21, 22, 23, 24,25, 26, 33,35, 36) 

A. EXCLUSION OF EVIDENCE 


1 . 


Refusal to Permit Adequate Examination of Prosecuting 
Witness 



Throughout the record numerous efforts were made by 
defense counsel to show immunity extended to the witness 
Dorothy Smitley, upon whose testimony the conviction was 
based and by reason of the limiting of questions and ex¬ 
clusion of answers by the Court it is submitted that the 
defendant was seriously prejudiced by her failure to have 
an opportunity to show to the jury the fact that immunity 
had been extended to the prosecuting witness and that by 
reason of the same there was prejudice and bias in all of the 
testimony of the prosecuting witness Smitley. 

Not only did the lower court limit this testimony but in 
suggesting in front of the witness that the witness be asked 


“categorically” 



or not immunity had 


been promised to the witness 



ant was foreclosed from proper cross-examination and a fair 


opportunity to obtain the truth from a prejudiced witness. 
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In spite of the fact that the witness Heckerman told the 
witness Smitley that it would be “better for her health” if 
she got away from the business of prostitution, in which 
she was engaged and then asked her to testify against the 
defendant (Tr. Ev. 122-123) and that the witness Smitley 
w’as fully apprised by the FBI agent that charges could be 
brought against her “if it was deemed necessary” (Tr. Ev. 
123-131) but no charges were brought against her (Tr. Ev. 
123) the trial court so restricted the examination of the 
witness that it was impossible to elicit full information on 
the subject. It will be noted further that the prosecuting 
attorney in direct examination, after identification of the 
witness, by leading questions, prepared the FBI agent John¬ 
son for the question of immunity: 

“Q. Did you have occasion, Mr. Johnson, to speak to 
Dorothy Smitley in Baltimore when she was incarcer¬ 
ated as a State witness ? 

A. Yes, sir, I did. 

Q. And what did you talk to her about? 

A. I talked to Dorothy Smitley about her activities at 
the time that she was at the home of Carmen Beach 
Martin. 

Q. And you talked to her and she gave you certain 
information? 

A. That is right; she did. 

Q. Did you induce that information from her by any 
promise ? 

A. No, sir, I didn’t promise Dorothy Smitley any¬ 
thing.” (Tr.Ev. 86-87.) 

But in cross-examination of the same witness, in response 
to such direct examination, the following occurred: 

“Q. Did she express any wish to be released from jail 
or on bail? 

Mr. Margolius: This man had nothing to do with 

that. 

The Court: I will exclude it. I will exclude the 

the inference. 
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Mr. Whelan: I note an exception, please. 

The Court: I would suggest the counsel ask this 
witness whether or not he promised any immunity to 
' the witness Smitley.” (Tr. Ev. 100.) 

Although the Court, after further urging, by defense 
counsel, did permit further inquiries, the witness was 
warned clearly as to the intention of the question and was 
placed on guard by such interruption of reasonable and fair 
cross-examination. Pursuing the same line the following 
occurred: 

“Q. Did you have her up at your office at any time 
for questioning? 

Mr. Margolius: I object. It is beyond the scope of 
the direct examination. 

The Court: I will exclude it. 

Mr. Whelan: Your Honor, if I can show where this 
witness brought Dorothy Smitley to the F. B. I. office, 
I think I can show that. 

The Court: The only thing is whether or not this 
witness held out any promise to the witness Smitley. 
In the absence of a promise or some hope extended 
1 to her, I will exclude the inquiry because it is outside 
the scope of the cross-examination. 

Mr. Whelan: Now, your Honor, I note an excep¬ 
tion to the ruling. 

The Court: Very well. 

Mr. Whelan: And I intended to develop any inter¬ 
views had in the F. B. I. office if permitted to do so.” 
(Tr. Ev. 102.) 

How could counsel for defendant interrogate as to facts 
which would bring out a reasonable showing that immunity 
was offered or extended her expressly or impliedly, if he was 
not permitted to make inquiry into the conversation between 
the witness Smitley and the FBI agents? In an effort to 
show immunity during cross-examination of the witness 
Smitley, the following occurred: 
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1 ‘By Mr. Whelan: 

Q. The Baltimore City Jail is a much better place 
than the Central Police Station, is it not? 

Mr. Margolins: An objection. 

The Court: That is immaterial. 

Mr. Whelan: I think it is material. 

By Mr. Whelan: 

Q. You were sent to the Baltimore City jail? 

Mr. Margolins: I object. 

The Court: That is immaterial. 

Mr. Whelan: I think the jury should know if there 
was any difference in that treatment as to when— 

The Court: (Interposing) Mr. Whelan, the sub¬ 
stance of what counsel presumably is trying to elicit 
has already been obtained in effect, which is that no 
charges were placed against her. 

Mr. Whelan: All right, sir. I can not develop it 
further then. 7 7 (Tr. Ev. 69-70). 

Defense counsel, without warning the witness as to the 
purpose of his intention was attempting to elicit in cross- 
examination any reason suggesting bias or prejudice on the 
part, of the witness Smitley based upon promises of immu¬ 
nity but was required to abandon such unless he first placed 
the witness on guard as to the purpose of his questioning. 
Yet in re-direct examination, the prosecuting attorney imme¬ 
diately set up in the witness’s mind, by leading questions, 1 
a warning as to the purpose of any further questions that 
might be asked by defense counsel. 

Re-direct examination by Mr. Margolins: 

“Q. Mrs. Smitley, you were arrested in Baltimore, 

1 “The witness, instead of giving his independent recollection of past 
events, becomes by this practice a mere echo whose recollection stimulated 
by leading questions keeps pace with those questions. The practice is 
objectionable and subversive of justice, and should be stopped.” 

Amer. Stove Co. V. Detroit Stove Wks., 31 App. D. C. 304, 309. 
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Maryland, as yon told Mr. Whelan, as a material wit¬ 
ness, were yon not? 

A. Yes. 

Q. And was that case against a local taxi driver? 

A. Yes, against a taxi driver in the City of Baltimore. 
Q. And wasn’t it, if you recollect, for pandering, a 
local offense ? 

A. That is right. I don’t know what pandering is. 

Q. Do yon know whether it was for a local or Federal 
offense ? 

A. It was a local. 

Q. It was a local? 

A. Yes. 

i Q. And yon were locked np as a witness for the local 
authorities of the State, were yon not? 

A. Yes, I was a State witness. 

Q. It was not a Federal Bureau of Investigation case, 
was it? 

A. No, sir. 

Q. Did the Federal Bureau of Investigation agents 
at any time offer you any immunity from prosecution? 
Did any of them say to you that you would not be prose¬ 
cuted if vou told about Carmen? 

w __ 

\ A. No, sir, they didn’t offer me anything. 

Q. Did any of them ever suggest that to you ? 

A. No, sir. 

Q. Has any one suggested that to you? 

A. No, they haven’t.” (Tr. Ev. 77-78.) (Italics 
supplied.) 

All of this occurred not long after the Court was fully 
advised as to defense counsel’s desire to develop whether 
or not inducement was held out to the witness if she would 
make a statement against the defendant. Even the prosecut¬ 
ing attorney stated that “I think if any offer of immunity 
was held out to her you may show it” (Tr. Ev. 56), yet the 
following occurred: 

“By Mr. Whelan: 

Q. You were released after you testified in Baltimore? 
A. Yes, sir. 
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Q. Yon had been in jail nine days, is that right? 

A. Yes, sir. 

Q. And having gone through that possibly yon knew 
that if you would cooperate with the agents and become 
a witness against Mrs. Martin in this case that they 
would help you to the extent that no charges would be 
filed against you here, is that right? 

Mr. Margolius. I object. That is not a proper 

question. 

The witness. No. 

The Court. H,er feeling was immaterial in the 

matter.” (Tr. Ev. 61-62). 

In cross-examination of FBI agent Heckerman, the fol¬ 
lowing occurred: 

“Q. And you were investigating prostitution activi¬ 
ties, were you not, were you not? 

A. We always investigate White Slave activities 
when they come to our attention. 

Q. So you would naturally want to know if she was 
going to have any relations with a man? 

A. We would be interested to know she was going 
into a hotel. 

Q. You would want to know more than that, wouldn’t 
you? 

Mr. Margolius. I object. 

By Mr. Whelan: 

Q. You certainly were interested to know that, 
weren’t you? 

A. It made no difference to me whether his name was 
Smith or Jones. 

Q. It did make a difference. 

A. No. With a girl of Dorothy Smitley’s character , 
I presumed it to be a man. 

Q. What date was this? 

A. I presume November 27th. 

Q. What do you know about her character, and how 
long did you know about that? 

A. For some time we had been investigating individu- 
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als in the District of Columbia, and it had been pointed 
out to ns that there were quite a few girls known as 
prostitutes in the District of Columbia. 

Q. How long had you known Dorothy Smitley, that is 
what I want to know, by reputation? 

A. Personally? 

Q. By reputation. 

A. By reputation, possibly two or three months. 

Q. And you then knew of her two or three months 
prior to October, is that right? Would that place your 
knowledge of her in August? 

A. Well, now, I don’t know whether you would say 
it went back to August. Certainly during the months 
of September and October. 

Q. You heard about her in October? 

A. Certainly. 

Q. This was early in October? 

Mr. Margolius: He said the 27th, the last part of 

October. 

Mr. Whelan: The indictment charges in October. 

The Court: His testimony was the 27th of October, 

Mr. Whelan. 

By. Mr. Whelan: 

Q. How many times have you talked to Dorothy Smit¬ 
ley about this case ? 

Mr. Margolius: I object. That is beyond the scope 

of direct examination. 

Mr. Whelan: I have a right to cross-examine. 

The Court: I will exclude it. 

Mr. Margolius: He observed it. 

Mr. Whelan: Your Honor excludes it. I will note 

an exception. 

By Mr. Whelan: 

Q. Let me ask you this question: Which of you agents 
were in charge of this case? 

A. Well, by in charge do you mean to whom it was 
assigned in the field office? 
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Q. Yes, sir. 

A. It was assigned to me, sir. 

Mr. Whelan: I renew my offer, since this case was 
assigned to him. He individually had been assigned 
to this case. 

The Court: You had better come to the bench. 

(The following proceedings were had at the bench out of 
hearing of the jury): 

Mr. Whelan: We know, your Honor, because we 
have the benefit of this agent’s testimony on the mo¬ 
tion to suppress, the fact that he was the one that 
wrote out this consent search document, and every¬ 
thing indicates he is the agent who was assigned to 
this case. 

The Court: He said he was. 

Mr. Whelan: Therefore, I should have a right to 
know if he talked to Dorothy Smitley in Baltimore 
while she was in custody since the case was assigned 
to him. 

The Court: I will permit you to inquire on that 
basis. 

Mr. Margolius: I object to that. 

The Court: As I understand counsel it goes to the 
the question as to whether or not any basis of immu- 
ity was held out to her. 

Mr. Margolius: If he wanted ask that specific 
question— 

The Court: (Interposing) Just a minute. 

Mr. Whelan: I want to ask it. 

The Court: I assume you are going to ask whether 
she was offered a cigarette or got her meals on time. 
You can ask him, it seems to me, since he was the 
agent in charge, whether any promises of immunity 
from prosecution were offered her in Baltimore. 

Mr. WTielan: Here is the difficulty of that: If I 
ask the officer in the case as to that he is bound to 
answer in the negative. 

The Court: If you have any evidence, you can im¬ 
peach his credibility. 

Mr. Whelan: There are some things that can hap- 
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pen on his credibility as to immunity. For instance, 
the famous cases— 

The Court: (Interposing) I will merely say to this 
to you: I will permit the inquiry, but be extremely 
careful. 

Mr. Margolius: The basis for my objection is that 
I do not think we should go into any investigation 
which was made except something which he happened 
to observe while in the Raleigh. 

The Court: I understand that is true, and it goes 
merely to the offense in the Raleigh Hotel on October 
27,1942. Now, of course, it is part of the case in the 
sense that the first witness against this defendant is 
the witness Smitley. Therefore, I think the defend¬ 
ant has a right to make absolutely certain to get be¬ 
fore the jury that no promises were made to her. 

Mr. Margolius: I think that could be asked. 

The Court: I am not going to permit you to go 
over the whole business in Baltimore and all of the 
circumstances. 

Mr. Whelan: I will keep it within reasonable limits. 

The Court: I will hold you within reasonable limits. 

• •••••• 


By Mr. Whelan: 

Q. Mr. Heckerman, when this court recessed, Mr. 
Margolius, the assistant district attorney, asked me if I 
would object to his talking to you. I told him that I did 
not. Now, have you, since you left this witness stand, 
talked to any other person other than Mr. Margolius? 

A. Yes, sir. 

Q. Whom did you talk to? 

A. This gentleman here (indicating). 

Q. Did you talk to any witness in the case ? 

A. Just insofar as to tell the witnesses in the witness 
room not to discuss the case with anybody and not to 
try to talk to me. 

Q. That is all you said? 

A. Yes, sir. 

Q. You know that as a witness on the witness stand 
you are not supposed to talk to anybody until you have 
finished testifying, aren’t you? 
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A. I called one of the witnesses to ask him if he could 
see the witnesses in the witness room didn’t talk to any¬ 
body. 

Q. That is all you said to him? 

A. That is all I said to him, yes, sir. 

Q. When did you first talk to Dorothy Smitley about 
this case? 

A. I don’t recall exactly the first date I talked to her. 

Q. Approximately when was it and where was the 
conversation had? 

A. The conversation was at the home of her parents, 
in Arlington, Virginia, sometime shortly after her re¬ 
turn from Baltimore, Maryland. 

Q. And you say her parents were present when you 
had that conversation? 

A. No, they were not present with us at the time of 
the conversation. 

Q. Did you see her baby on that visit? 

A. Yes, sir. 

Q. And she was very much infatuated with the baby, 
wasn’t she? 

Mr. Margolius: I object to that. 

The Court: I exclude it. 

Mr. Whelan: I submit I have a right to it. 

The Court: That does not make any difference. 

Mr. Whelan: Your Honor will allow me an ex¬ 
ception. 

The Court: I have discussed with counsel at the 

bench on both sides in connection with that matter. 

Whether or not this witness was infatuated with the 

baby or not has absolutely no bearing on the case. 

It is a collateral matter, and I will exclude it. 

By Mr. Whelan: 

Q. Let me ask you this question: Did you talk to the 
parents of Dorothy Smitley? 

A. Mr. Margolius. I object. 

The Court: For the same reason, that is excluded, 

Mr. Whelan: An exception. 
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By Mr. Whelan: 

Q. Did you talk to Dorothy Smitley or the parents 
about Dorothy’s future? 

Mr. Margolius: An objection. 

The Court: Excluded. 

Mr. Whelan: An exception. 

By Mr. Whelan: 

Q. Did you talk to Dorothy Smitley about her conduct 
in the future ? 

A. We always more or less suggest to girls that we 
talk to that it would be better for their own health if 
they tried to get away from this sort of thing. 

Q. And along that line did you talk to her about her 
testifying against this defendant? 

A. Well, we asked her if she would testify in the case 
against the defendant. 

Q. And she replied—just what was her reply to that? 
A. She said she was willing to testify against Car¬ 
men Martin. 

Q. Was there any discussion about any charges that 
could be placed against her in the District of Columbia 
or elsewhere ? 

A. Yes, I am sure she was fully apprised that charges 
could be brought against her if it was deemed neces¬ 
sary.” (Tr. Ev. 116-123.) 

Q. Did you talk to her parents? 

A. There was only the mother there. 

The Court: Just a minute. Of course, this cross- 
examination of this witness is entirely outside of the 
scope of the matters brought out on direct examina¬ 
tion. The Court indicated to counsel you could make 
inquiry of this witness in cross-examination of mat¬ 
ters outside of the scope of the direct, because that is 
a matter entirely in the discretion of the Court look¬ 
ing toward the fact, if it is a fact, that the promise 
of immunity is held up to the witness Smitley. The 
witness Smitley is over twenty-one years of age, and 
any conversations this man may have had with her 
parents I will exclude. 
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Mr. Whelan: Your Honor will exclude it on what 
ground! 

The Court: First of all, it is beyond the scope of 
direct examination; secondly, it is beyond the scope 
of the inquiry laid down by the Court, and, third, 
whether any promise was made of immunity was pre¬ 
sumably made to the witness. 

Mr. Whelan: Suppose it was made to the parent 
who had custody of the child and they conveyed it to 
the witness! 

The Court: Then I suggest in order to avoid going 
into collateral matters which have no bearing you 
might ask the witness categorically. 

Mr. Whelan: Very respectfully, Your Honor, I 
would not want to ask him categorically. I want to 
state the reason, because I think I am within the 
scope of proper cross-examination. 

The Court: I will exclude it and give you an ex¬ 
ception. 

Mr. Whelan: We respectfully differ, and I take 
my exception. 

The Court: It is my province to pass on the law. 

Mr. Whelan: Certainly. I take my exception. 

The Court: I have ruled on the question.” (Tr. 
Ev. 126-127). 

“Q. When you talked to her on other occasions, did 
she make the same statement to you! 

Mr. Margolius: I object to any statement made by 
Dorothy Smitley. 

The Court: Excluded. 

Mr. Whelan: What is the reason! 

The Court: Excluded. 

Mr. Whelan: I respectfully note an exception. And 
the reason I want to develop that is quite obvious. 

The Court: It is not to me. 

Mr. Whelan: If she made a statement— 

The Court: I will exclude it. ” (Tr. Ev. 128). 


The trial court and the prosecutor having both agreed 
that the law permitted inquiry into the question of immunity 
extended to a witness and then limiting and denying the 
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right to adequately show the same, it is submitted, is preju¬ 
dicial error requiring reversal. 

“Two of the government agents • • • were asked 
on cross-examination whether they had not had trouble 
with the defendant, and whether they did not enter¬ 
tain unfriendly feelings toward him. This line of 
1 examination was objected to by the government, and 
the objection sustained. This was clearly error. 
No rule is better established than the right to show 
the bias and prejudice of a witness towards a party to 
the suit as a part of his cross-examination. His answers 
are not relevant to the issue, but they do throw a direct 
light on the credibility of his evidence. It is elementary 
doctrine that hatred, interest, and ill will are among 
the most potent forces in coloring testimony.” Wig- 
more on Evidence, ss 945, 948, 950. Furlong v. U. S., 
10 F. (2d) 492, 494. 

2. Refusal to Allow Impeachment of Prosecuting Witness 

For the purpose of indicating the untruthfulness of the 
statement of the prosecuting witness Smitley that she had 
no income or funds of her own and to corroborate the 
testimony later given by the defendant, counsel attempted 
to show that the husband of the prosecuting witness, who 
was in the military service, had made an allotment for the 
witness and her child, to which answer was refused (Tr. 
Ev. 69). 

Defense counsel attempted to impeach the credibility of 
the witness Smitley by questioning the witness Johnson 
as to whether or not the witness Smitley had stated that 
the visit to the Roger Smith Hotel was on October 5th (the 
date charged in the indictment) and not November 6th, the 
date shown by testimony of the witness Johnson, to which 
answer was excluded by the Court (Tr. Ev. 104). His 
effort to show by the testimony of the FBI agent in charge 
of the case why the grand jury charged in the indictment 
that the witness Smitley went to the Raleigh Hotel on 
October 1st (Tr. Ev. 129) whereas the agent testified that 
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such was October 27th (Tr. Ev. Ill) and witness Smitley 
that such was in the latter part of October (Tr. Ev. 14) was 
excluded by the court (Tr. Ev. 129). An effort to impeach 
the credibility of the witness Hope Alonzo by showing her 
inability to remember an address at which she lived, yet 
that she was able to remember particular testimony neces¬ 
sary for the purposes of prosecution was excluded by the 
Court (Tr. Ev. 161-162). 

It is submitted that a fair trial was denied defendant on 
these assignments of error. 

B. ADMISSION OF PREJUDICIAL EVIDENCE 

1. Irrelevant Matters Prejudicial to Character of 
Defendant’s Husband 

After the direct examination of Charles Martin, the hus¬ 
band of the defendant, consisting mainly of his statements 
that there had been no prostitution at the apartment of the 
defendant as related by the prosecuting witness Smitley, the 
prosecuting attorney in cross-examination, and beyond the 
scope of the direct examination, attacked the character of 
the witness in an extremely unfair and prejudicial manner, 
supplemented by innuendoes as to matters both prejudicial 
and immaterial. The following occurred: 

“Q. Where did you live before you left the United 
States ? 

A. I was stationed at the Marine Barracks at Quan- 
tico, Virginia, and lived at 1416 R Street with Mrs. 
Beach 

Q. You lived at 1416 R Street with Mrs. Beach? 

A. That is correct. 

Q. And how long had you been living with her? 

A. You mean all told? 

Q. Yes, living together. 

Mr. Whelan. WThat do you mean by ‘together’? 

Mr. Margolius. Under the same roof, in the same 

apartment and in the same bedroom. 
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A. Well, for several periods of time. First, it was 
in 1938 and until sometime in 1939. Then again the 
last of 1940. No; it was January, 1941, and until the 
time I left in March. 

By Mr. Margolius. 

Q. Now, were you ever known as Jake Martin? 

A. Never. 

Q. Never called Jake Martin? 

A. Never. 

Q. Ever live on New York Avenue, Northeast? 

A. I did. 

Q. With the defendant? 

A. I did. 

Q. And you were the corespondent in the— 

Mr. Whelan (interposing). I object. That is highly 
prejudicial. 

The Court. Please, Mr. Whelan, do not let your 
feelings get the better of your usual good judgment. 
I do not know what the question is, and should I 
draw the inference from the question as made I would 
' strike it out, but both counsel can approach the bench 
and inform me, and I will give a ruling. 

(The following conference took place at the bench 
out of the hearing of the jury:) 

Mr. Whelan. Wait. Let us hear what that ques¬ 
tion was of Mr. Margolius \ 

Mr. Margolius. There was not any question. 

The Court. The question was not completed when 
you jumped to your feet. 

(The question was thereupon read by the Reporter 
as follows: ‘Q. And you were the corespondent in 
the—0 


The Court. What is your offer? 

Mr. Margolius. That he was the corespondent in 
the divorce suit brought by Mrs. Beach’s first hus¬ 
band, brought against her on the ground of adultery 
and a divorce obtained. 
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Mr. Whelan. Now, your Honor, that is a highly 
prejudicial question. 

The Court. I will hear you as to its admissibility. 

Mr. Margolius. It goes directly to the credibility 
of the witness particularly in the light of the witness. 
I am not bringing this out of a clear sky. He testi¬ 
fied even by Mr. Whelan’s testimony that they were 
living together. 

Mr. Whelan. That is all right But for a prose¬ 
cuting attorney to ask a witness if he was a corespond¬ 
ent in a divorce suit is prejudicial, is highly preju¬ 
dicial. 

The Court. To whom? 

Mr. Whelan. To the jury. 

The Court. To the witness from the standpoint of 
his credibility. 

Mr. Whelan. No, sir, to the jury. It is irrelevant 
and immaterial. 

The Court. Just a minute. 

Mr. Whelan. That is prejudicial. Any instruc¬ 
tion your Honor gives to this jury you cannot wipe it 
out of their minds. Here is a man who appears in a 
Naval uniform, and to accuse or to ask him that is 
prejudicial, and I ask your Honor to withdraw a 
juror and declare a mistrial. 

The Court. I will exclude the question and deny 
the motion to withdraw a juror. The question was 
not asked. 

Mr. Whelan. He used the word ‘corespondent’. 
‘Were you a corespondent?’ 

The Court. Even if the question were asked I 
would not withdraw a juror. I would exclude it and 
instruct the jury not to consider it. 

Mr. Whelan. Are you going to instruct the jury to 
disregard it? 

The Court: I am not going to instruct the jury at 
this time to disregard it. 

Mr. Whelan. Just a minute. I note an exception 
to your Honor’s refusal to withdraw a juror and de¬ 
clare a mistrial. 

The Court. Certainly. 

Mr. Whelan. I take the position that the instruc¬ 
tion you give the jury does not wipe it out of their 
minds. 
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The Court. I cannot decide that at this time. 

Mr. Margolius. There is one other question I want 
to ask, which is whether or not he knew when he lived 
i with this woman she was married. It goes to the 
credibility of the witness. 

The Court. The question has not been asked as yet. 

(The following proceedings were resumed within the 
hearing of the jury:) 

The Court. Gentlemen of the jury, with reference 
to the question that was about to be asked by counsel 
on cross-examinatiop the question never having been 
completed, despite that fact the jury is now advised 
and instructed by the court that they absolutely pay 
no attention to the question in its uncompleted form, 
and you do not draw any inference of any kind or 
character from the fact that the question was asked 
or attempted to be asked; in other words, you are 
not to pay any attention whatsoever to it. 

By Mr. Margolius. 

Q. You testified you started living with Mrs. Martin 
in 1938, is that correct? 

A. That is right. 

Q. And you lived at 54 or 58 New York Avenue and 
then 807 Eighth Street, Northeast? 

A. No, sir. First, 807 Eighth Street, Northeast, and 
then 52 New York Avenue, Northeast, 
i Q. Did you live with her as husband and wife? 

A. We did. 

Q. Under what name? 

A. I presume with my name. We never did sign any¬ 
thing or have any occasion to. She was known as Mrs. 
Martin at that time at 807 Eighth Street, 
i Q. What was her first married name ? 

A. Carmen Beach. 

Q. What was your name? 

A. My name is Charles. She never had occasion to 
use it. She used Carmen. Everyone called her Carmen. 

Q. You say at the time you lived with her in 1938 she 
was married? 
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Mr. Whelan. I object. 

The Court. Excluded. 

Mr. Whelan. If your Honor please, I move to with¬ 
draw a juror, because that is highly prejudicial. 

The Court. Mr. Whelan, I have made my ruling. 
I will not sustain the objection, and I won’t withdraw 
a juror. 

Mr. Whelan. An exception. 

Mr. Margolius. Your Honor overruled the ob¬ 
jection? 

The Court. The objection is overruled.” (Tr. Ev. 
225-230.) 

“The court promptly declared the statement to be 
highly improper. He did not, however, charge the 
jury to disregard its effect, and refused to accede to 
the demand of counsel that the jury be discharged 
The colloquy that ensued undoubtedly emphasized and 
made prominent the potential application of the lan¬ 
guage used. We feel, therefore, constrained to hold 
that prejudicial error was thereby committed. It is 
true, but for the pointed remarks of counsel for de¬ 
fendants, the application might have passed unnoticed; 
nevertheless, this entire colloquy was precipitated by 
the original improper statement of the prosecutor, and 
the language employed was extreme and striking in its 
terms. • • • and while, in our judgment, there was 
ample testimony to establish clearly the guilt of the 
defendants, nevertheless the protection of defendants 
against comments of this nature is expressly safe¬ 
guarded by statute and jealously preserved by the 
courts. Wilson v. U. S., 149 U. S. 60, 13 S. Ct. 765, 37 
L. Ed. 650; Linden v. U. S., 296 F. 104; Reagan v. U. S ., 
157 U. S. 301,15 S. Ct. 610,39 L. Ed. 709; Stout v. U. S., 
227 F. 799,142 C. C. A. 323; Shea v. U. S., 251 F. 440, 
163 C. C. A. 458; RobUio v. U. S., 259 F. 101,170 C. C. A. 
169; Nobile v. U. S., (C. C. A.) 284 F. 253.” 

Barnes v. U. S., 8 F. (2d) 832, 834. 

“The atmosphere of the trial, if not hostile to de¬ 
fendant, was certainly not helpful to him. The assist¬ 
ant United States attorney in part created this atmos¬ 
phere. He asked the defendant such questions as: 
1 Now is it not a fact that you have made it a practice 
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to take girls and put them into prostitution ?’ This 
question, as he must have known, was highly improper, 
and, in view of the fact that the defendant was charged 
with taking Marie Hudkinson from Philadelphia to 
Havre de Grace and putting her into a house of pros¬ 
titution, it was very prejudicial and damaging.” 

Speiller v. U. S., 31 F. (2d) 682, 683. 

* * The district attorney asked the prosecuting witness 
the following question: ‘During that time about which 
you have testified, did you know that Mr. King was not 
a medical doctor?’ This was objected to as ‘incompe¬ 
tent, irrelevant and immaterial’; the objection was over¬ 
ruled and an exception saved. If the prosecution’s 
theory was that the defendant gained the confidence 
of the girl by representing that he was a medical doc¬ 
tor, when in fact he vras not, proof of such facts might 
have been material. But there was no attempt to prove 
that he was not a medical doctor, nor any direct evi¬ 
dence that he represented he was. Lacking such proof, 
her knowledge was immaterial and incompetent. It 
may have been better form to object on the further 
ground that ‘the question assumes facts not proven’; 
but, where the liberty of a citizen is involved, technical 
nicety is not required. Bogileno v. U. S., (C. C. A. 10) 
38 F. (2d) 584.” 

King v. U. S., 55 F. (2d) 1058,1062. (Cone. Op.) 

“Acts of misconduct, not resulting in conviction of 
a crime, are not the proper subject of cross-examination 
to impeach a witness. Lennon v. U. S., 20 F. (2d) 490, 
494; Glover v. U. S., 147 F. 426, 8 Ann. Cas. 1184; Hav¬ 
ener v. U. S., 15 F. (2d) 503; Gideon v. U. S., 52 F. (2d) 
427; Hartzell v. U. S., 72 F. (2d) 569. And when in¬ 
dulged in the government will not be heard to say that 
such cross-examination is not prejudicial error. Salerno 
v. U. S., 61 F. (2d) 419, 424. • • • For the errors 
pointed out on the cross-examination of the witness 
Martin and the appellant Maxev, the judgment appealed 
from • • • is reversed, and the case is remanded for 
a new trial on count two of the.indictment.” 

Little v. U. S., 93 F. (2d) 401, 408, 409. 
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Certainly the prejudice to the husband of the defendant, 
who appeared in the uniform of a naval chief petty officer, 
was imputed to and affected the defendant, and certainly 
affected the credibility of his testimony and the value of 
such to the defendant to rebut the prosecuting witness* 
statements. This type of examination cannot be permitted 
in a case which deprives a person of her liberty and should 
not be countenanced in a court of justice. It is submitted 
that the examination of the witness Martin alone was so 
prejudicial to the defendant that the conviction should be 
reversed. 

2. Admission of Speeding Charge and Inference of 
Disorderly Conduct 

In the cross-examination of the government’s witness 
Hope Alonso, the following occurred: 

“Q. Have you been arrested for using marihuana? 
A. No, I have not. 

Mr. Margolius. Just a minute. I object. 

Mr. Whelan. Don’t answer. 

The Court. What is the objection? 

Mr. Margolius. The purpose of this is do you use 
marihuana. She said no. This is an arrest and it 
is inadmissible.” (Tr. Ev. 144-145.) 

In the redirect examination of the defendant, the follow¬ 
ing occurred: 

“Q. Were you ever arrested before this case? 

A. I have been arrested once in Virginia for speeding 
eighty miles an hour. 

Q. I do not mean traffic, anything other than traffic. 
A. Never in all my life.” (Tr. Ev. 374.) 

In the recross-examination of the defendant by the prose¬ 
cuting attorney the following occurred: 
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“Q. Just one further question and I will be finished, 
i You have answered Mr. Whelan you have never been 
i arrested in your life except for speeding in Virginia, 
is that right ? 

A. That is right. 

Q. That is right. Calling your attention to October 
27, 1937, at 9:30 p.m., weren’t you brought in as an 
j arrest case at the First Precinct as Carmen Beach? 

A. I was driving my automobile. 

Q. Just a minute. You were charged with disorderly 
conduct? 

A. No, sir. 

Q. That is not true? 

A. No, sir. 

Q. You were arrested by Officer F. A. Carr, now 
attached— 

A. (Interposing). No, sir. 

Mr. Whelan. She has denied it. 

The Court. She has denied it. 
i Mr. Margolius. I am going to refresh her recol¬ 
lection. 

By Mr. Margolius: 

Q. Do you know an officer by the name of F. A. Carr? 
A. If I know the name I don’t remember it. 

Q. You were known in 1937 by the name of, Carmen 
Beach? 

A. I was. 

Q. You were 22 years old at that time? 

A. I was. 

Mr. Whelan. I object to this line of questioning. 
She denies it. Do you want to make any explanation ? 

The Witness. I have never been arrested in any 
court of any State except for statutory speeding. 

The Court. Mr. Margolius, unless there is an offer 
of proof upon the part of the Government of an 
arrest and conviction, I will strike it. 

Mr. Margolius. I beg your pardon. I asked her 
whether she was ever arrested to show her conviction. 
The Court. You are bound by her answer. 
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Mr. Margolius. This is cross-examination.” (Tr. 

Ev. 376-378.) 

“On cross-examination the court permitted counsel 
for the government to ask the plaintiff in error whether 
he had not been arrested on one or more previous occa¬ 
sions. An objection to this testimony was interposed 
and overruled. The witness answered, ‘Twice/ The 
ruling admitting the testimony was, in our opinion, 
both erroneous and prejudicial. In Glover v. U. S., 
147 F. 426, 429, 77 C. C. A. 450, 453 (8 Ann. Cas. 1184), 
the court said: ‘It is competent for the purpose of 
discrediting a witness to show that he has been con¬ 
victed of a crime. The general rule is that the crime 
must rise to the dignity of a felony or petit larceny. 
• • * “Whatever may be the limit in this respect, 

nothing short of a conviction of a crime is admissible 
for the purpose of impeachment. A mere accusation 
or indictment will not be admitted, for the reason that 
innocent men are often arrested charged with a criminal 
offense.’ See, also, Coyne v. U. S., 246 F. 120, 158 
C. C. A. 346; Walker Grain Co. v. Blair Elevator Co., 
254 F. 422,166 C. C. A. 54; Filippelli v. U. S., 6 F. (2d) 
121, 125; Crowley v. U. S., 8 F. (2d) 118. In fact, we 
know of no authority to the contrary.” 

Mitrovich v. U. S., 15 F. (2d) 163,164. 

“Acts of misconduct, not resulting in conviction of 
a crime, are not the proper subject of cross-examina¬ 
tion to impeach a witness.” Lennon v. U. S., 20 F. 
(2d) 490, 494; Glover v. U. S., 147 F. 426, 8 Ann. Cas. 
1184; Havener v. 17. S., 15 F. (2d) 503; Gideon v. JJ. S., 
52 F. (2d) 427; Hartzell v. TJ. S., 72 F. (2d) 569. And 
when indulged in the government will not be heard to 
say that such cross-examination is not prejudicial error. 
Salerno v. U. S., 61 F. (2d) 419, 424. “* * * For the 
errors pointed out on the cross-examination of the 
witness Martin and the appellant Maxev, the judgment 
appealed from * * * is reversed, and the case is re¬ 
manded for a new trial on count two of the indictment.” 

Little v. U. S., 93 F. (2d) 401, 408, 409. 
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C. UNFAIR AND PREJUDICIAL ARGUMENT 
AND CROSS-EXAMINATION 

1. Argument as to Venereal Disease Not Supported 

By Evidence 

Although the argument of the prosecuting attorney was 
not reported and that portion of it assigned as error was 
excluded from the Bill of Exceptions by the lower court, 
because of failure of defense counsel to take exception, the 
affidavit of the defendant in the Motion for Bail filed in 
this Court indicates under oath that the following is a sum¬ 
mation of the argument and in the Motion for a new trial 
the prejudice to the defendant by reason of this argument 
was strongly urged but denied by the Court. (See Times- 
Herald and Washington Post, June 26, 1943.) 1 

“During the closing argument of counsel for the 
defendant, he stated as follows: 

‘You have heard the testimony of the defendant’s 
husband who is now under military orders in the 
performance of an important duty to his country. 
The defendant would like to have him present, but 
as you observed, he was excused by the Court due 
to the fact that he had military orders to report 
to duty. Let your verdict be such that I may be 
able to send him word that a jury of citizens by their 
verdict have exonerated his wife and let him be 


1 Times-Herald, June 25, 1943: 

“Acquittal of Carmen Beach Martin, sultry defendant in Washington's 
lurid vice trial, yesterday was urged as a fitting gift for her sailor- 
husband, at the same time that the prosecution was demanding her con¬ 
viction ‘lest we disease 10,000 soldiers by permitting prostitution in the 
District.’ ” 

Washington Post, Friday, June 25, 1943: 

“Why I wish we had 100,000 more like him and so would General Mac- 
Arthur. 

“Don’t tell me that a man in that kind of uniform would permit prosti¬ 
tution right under his nose. 

“Prosecutor Margolius rose at this point to address the jury. 

“Send Martin that telegram,” he said solemnly, “and 10,000 American 
soldiers will be in danger of contracting venereal diseases through prosti¬ 
tution here in Washington. 
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encouraged thereby that we may still live under our 
constitution.’ 

“In his closing argument after the statement by the 
defense attorney indicated above, the prosecuting at¬ 
torney stated to the jury: 

‘Send Martin that message and 10,000 American 
soldiers will be in danger of contracting venereal 
disease through prostitution here in Washington.’ ” 

In Viereck v. U. S., decided March 1, 1943, the Supreme 
Court of the United States (318 U. S. 236, 63 S. Ct. 561) 
stated the following: 

“As the case must be remanded to the district court 
for further proceedings, we direct attention to conduct 
of the prosecuting attorney which we think prejudiced 
petitioner’s right to a fair trial, and which independ¬ 
ently of the error for which we reverse might well have 
placed the judgment of conviction in jeopardy. In his 
closing remarks to the jury 2 he indulged in an appeal 
wholly irrelevant to any facts or issues in the case, 
the purpose and effect of which could only have been 
to arouse passion and prejudice. The trial judge over¬ 
ruled, as coming too late, petitioner’s objection first 
made in the course of the court’s charge to the jury. 

“At a time when passion and prejudice are height¬ 
ened by emotions stirred by our participation in a great 
war, we do not doubt that these remarks addressed 
to the jury were highly prejudicial, and that they 
were offensive to the dignity and good order with which 

* “In closing, let me remind you, ladies and gentlemen, that this is war. 
This is war, harsh, cruel, murderous war. There are those who, right 
at this very moment, are plotting your death and my death; plotting our 
death and the death of our families because we have committed no other 
crime than that we do not agree with their ideas of persecution and con¬ 
centration camps. 

“This is war. It is a fight to the death. The American people are 
relying upon you ladies and gentlemen for their protection against this 
sort of a crime, just as much as they are relying upon the protection 
of the Men who man the guns in Bataan Peninsula, and everywhere else. 
They are relying upon you ladies and gentlemen for their protection. We 
are at war. You have a duty to perform here. 

“As a representative of your Government I am calling upon every 
one of you to do your duty.” 
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all proceedings in court should be conducted. We thi n k 
that the trial judge should have stopped counsel’s dis¬ 
course without waiting for an objection. ‘The United 
States Attorney is the representative not of an ordi- 
i nary party to a controversy, but of a sovereignty whose 
obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, there¬ 
fore, in a criminal prosecution is not that it shall win 
a case, but that justice shall be done. As such, he is 
in a peculiar and very definite sense the servant of the 
law, the twofold aim of which is that guilt shall not 
escape or innocence suffer. He may prosecute with 
i earnestness and vigor—indeed, he should do so. But, 
i while he may strike hard blows, he is not at liberty 
to strike foul ones. It is as much his duty to refrain 
from improper methods calculated to produce a wrong- 
i ful conviction as it is to use every legitimate means to 
bring about a just one.’ Berger v. United States, 295 
! U. S. 78, 88,55 S. Ct. 629, 633, 79 L. Ed. 1314. Compare 
i New York Central R. Co. v. Johnson, 279 U. S. 310, 316, 
318, 49 S. Ct. 300, 302, 303, 73 L. Ed. 706. 

“Reversed.” 

2. Unfair and Prejudicial Cross-Examipation 


Even beyond prejudicial cross-examination already shown 
above, and despite the fact that it was evident throughout 
the testimony of the defendant that she did not fully com¬ 
prehend the questions and that the court, jury, prosecutor 
and defense counsel had difficulty in understanding her 
(Tr. Ev. 281, 1 282, 285, 2 289, 293, 3 313, 368, 369, 375, 257, 
259, 263, 264, 280), the defendant was asked many preju¬ 
dicial questions, which insinuated to the jury matters never 
proven by the government and wholly immaterial and irrele- 


1 “Mr. Margolius. Your Honor, If I cannot understand the witness’ 
testimony, what is the sense of her answering my questions? 

The Court. * * * You were having difficulty understanding what she 
was saying, and Mr. Whalen was having the same difficulty.” 

*“The Court. * * * You understand English fairly well, don’t you? 

The Witness. Fairly well. 

The Court. Do you understand what I am saying to you now? 

The Witness. Yes, sir.” 

* “The Court. I am having difficulty understanding this witness and I 
think probably the jury is too.” 


47 


vant to the issues in the case, yet which, it is submitted, so 
affected the defendant that she was denied a fair trial. It is 
to be noted that a reading of the transcript of the testimony 
will show that her direct examination covered about 12 
pages in the transcript, but that cross-examination con¬ 
sisted of over 100 pages, and that the greater part of such 
cross-examination related to matters wholly immaterial and 
unrelated to the issues; were beyond the scope of direct 
examination and extremely prejudicial to the defendant. 
For example: 

“Q. You were going where? 

A. I was going out to have a dinner in the night club. 
She say she like to go with us. She went with me and 
Dorothy. 

Q. Went with you and Dorothy? 

A. She went with me and Dorothy, the three to¬ 
gether. We went to a night club. 

Q. That was not a night club, that was a hotel, was 
it not? 

A. No, sir. 

Q. Wasn’t it the Broadmoor Hotel? 

A. No, sir. 

Q. It was not the Broadmoor Hotel? 

Mr. Whelan. The witness said a night club. 

By Mr. Margolius. 

Q. Do you know where the Broadmoor Hotel is? 

The Court. This is cross-examination.” 

• •••••• 

“Q. And you say it was not the Broadmoor Hotel? 

A. No, sir, not tide first night she come to my house. 

Q. Did you go to the Broadmoor with her? 

Mr. Whelan. I object. 

The Court. It is cross-examination. He may inquire. 
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By Mr. Margolius. 

Q. Did you go to the Broadmoor with Hope! You say 
not the first night. Did you ever go to the Broadmoor? 

A. I remember the first night we went to have a din¬ 
ner, and there was present a Commander Persege from 
the U. S. Navy. 

Q. Where was he present? 

A. He was present there and he asked me to have 
a dance with him, and I told him I was having a dinner. 
Q. The Court. Where was this? 

The Witness. 1716 Eye Street. 

The Court. I will strike the answer because it is not 
responsive to the question asked. 

By Mr. Margolius. 

Q. Let me ask you this, Mrs. Martin: Isn’t it a fact 
that you did go out with Hope, as you have testified, 
and Dorothy on the first night you met Hope, but that 
in fact you went to a stag party of men at the Broad¬ 
moor Hotel? 

Mr. Whelan. I object, and I submit that that is a 
highly improper question. 

The Court. Wbat is the basis of the impropriety? 

Mr. WTielan. He said they went to a stag party at 
the Broadmoor Hotel. There are several implica¬ 
tions there. 

The Court. Then ask the direct question. 

By Mr. Margolius. 

Q. Isn’t it a fact instead of going to the Copacabana, 
as you have testified, you in fact went to the Broadmoor 
Hotel where a lot of men were present? 

A. I don’t remember the name of the hotel, but I do 
remember one night I went out and I do a dance. 

Q. You did a dance for whom? 

A. I don’t remember where it was. 

Q. Where was the hotel located, if it was a hotel? 

A. I don’t remember. 


49 


Q. Was it downtown or uptown? 

A. I don’t remember where it was. 

Mr. Whelan. Just a minute, please. The witness 
answered she went to the Copacabana, and the ques¬ 
tion is this: Mr. Margolius said, Isn’t it a fact that 
instead of going to the Copacabana you went to the 
Broadmoor? And the witness said definitely the party 
was at the Copacabana. Mr. Margolius said, instead 
of that was it not_at a different place? 

The Court. That is perfectly proper. 

Mr. Whelan. I do not think it is. 

Mr. Margolius. May I proceed? 

The Court. Go ahead. 

By Mr. Margolius. 

Q. Mrs. Martin, you did go out with Hope that night 
regardless of where you went? 

Mr. Whelan. Just a minute. Regardless of where 
she went. I think that should be established. 

The Court. She said she went to the hotel. 

Mr. Whelan. No, sir. She said to the Copacabana. 

The Court. Subsequently he asked whether she 
went to the Broadmoor and then said if she went to 
the hotel, and she said yes. Then he asked where the 
hotel was and she said she did not know. Then he 
asked her whether it was uptown or downtown, and 
that is the way it was left. 

Mr. Whelan. I submit that she said that she went 
out with Hope Alonso and the Smitley girl and they 
went to a night club at 1716 Eye Street. 

The Court. It is wholly immaterial anyway. ’ ’ (Tr. 
Ev. 275, 276-279). 

“Q. Did you ever dance at any parties where there 
were no women present? 

Mr. Whelan. I object, your Honor. 

Mr. Margolius. I think it is quite material. 

Mr. Whelan. What difference does it make ? 

The Court. You better come to the bench. 
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(The following occurred at the bench out of the hearing 
of the jury): 

Mr. Margolius. Mr. Whalen on direct examination 
asked this girl whether or not she was a professional 
dancer, and she said she was a professional dancer. 
I am going into that because he is setting her up as a 
girl with a profession, apparently with a means of 
support from her profession. I have a right to go 
into it. I have a right to ask her where she danced, 
and the next question will be whether or not she 
danced in the nude. 

Mr. Whalen. I object to that. 

Mr. Margolius. I have the right to go into it as to 
her credibility. 

Mr. WTialen. I object to that. 

The Court. Apart from its effect on her credibility 
I think the end result—I won’t say your purpose, I 
will say the end result—of such an admission on her 
part would be to seriously prejudice her presumably 
in the minds of the jury. 

Mr. Margolius. Yes, I think so. 

The Court. That is the end result. Now, on the 
other hand if she should testify that is not so, she 
never danced that wav, are you prepared to go for¬ 
ward and prove she did? 

Mr. Margolius. I think I am bound by her answer. 

The Court. On that basis I will let the question 
be asked. 

Mr. Margolius. I might say this before you start, 
I am prepared to go forward, but I do not think it 
would be proper. 

The Court. Now, I am not going into the type or 
character of her dancing. 

Mr. Margolius. Your Honor asked me, and I say 
I am prepared. 

The Court. The defense puts forward the defense 
as part of its defense that this woman is a profes¬ 
sional dancer, and as a consequence of that she nec¬ 
essarily is an habitue of presumably respectable eat¬ 
ing and dancing places. But whether or not she 
danced in the nude in other places I think is merely 
going into collateral matters. I won’t permit that 
evidence. 
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Mr. Margolius. I want to ask here if she danced 
at a stag party. 

The Court. She has testified to that. 

Mr. Margolius. I think Mr. Whalen interposed an 
objection. 

The Court. You can ask her the question, but you 
are bound by the answer. 

Mr. Margolius. Then if she says yes, the next 
• question is the type of dance she put on. 

The Court. We will come to that when she answers 
you. 

(The proceedings were resumed in the hearing of the 
jury as follows): 

By Mr. Margolius. 

Q. Now, as I asked you—I do not know whether you 
answered the question, so I will repeat the question— 
did you ever perform as a dancer before a group of 
men? 

A. I performed in the night clubs. 

Q. No; by groups of men I mean exclusive of women? 
Do you understand what I mean now? Did you ever 
dance before a group composed only of men? 

A. I don’t recall dancing in a group of mens. I can’t 
understand you, Mr. Margolius. 

Q. You are a specialty rhumba dancer? 

A. Yes, sir. 

Q. That is right. You say that you have performed 
in town about ten times a year as a specialty dancer, is 
that right? 

A. That is right. 

Q. I now ask you whether or not you ever performed 
as a specialty dancer before a group of men, and by a 
group of men I mean exclusive of women. 

A. I recall one time. 

The Court. All right. Just a minute. One time? 

The Witness. I recall one time. 

The Court. Just a minute. 

Mr. Whalen. That is all, Carmen. 
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By Mr. Margolius. 

Q. You recall one time? Is that your answer? 

A. Shall I explain? 

Mr. Margolius. If counsel wishes you to. 

Mr. Whelan. No'; just answer the question as his 
Honor told you. 

By Mr. Margolius. 

Q. Did you ever dance before a group of men at the 
Broadmoor Hotel? 

A. I don’t recall such a thing. 

Mr. Whalen. I object. Just a minute, please, Mrs. 
Martin. 

The Court. She has answered she never danced at 
the Broadmoor Hotel. She did dance at a hotel in 
Washington, but where it was she didn’t know. 

Mr. Margolius. I withdraw that. 

By Mr. Margolius. 

Q. Did you ever dance at a party at the Hamilton 
Hotel ? 

Mr. Whelan. I object. 

A. I never did. 

Mr. Whalen. The answer is no, your Honor. 

By Mr. Margolius. 

Q. Did you ever dance for any moving picture? 

Mr. Whelan. I object, if your Honor please. 

A. No, sir. 

The Court. This is cross-examination. 

Mr. Whelan. All right. She answered no. 
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By Mr. Margolins. 

Q. Did you ever dance for any moving pictures? 

A. No, sir. 

Q. You did not? 

A. No, sir. 

Q. Have you ever appeared in any movies ? 

A. I beg your pardon? 

Q. Have you ever appeared in any movies? 

A. No, sir. 

Q. You never have? 

A. No, sir. 

Q. No question i^your mind about that? 

A. No question in my mind about that. 

Q. Isn’t it a fact that there is in the city, and has 
been within the last year, a moving picture of you? 

A. No, sir. 

Q. That is not true? 

A. No, sir.” (Tr. Ev. 296-302.) 

Other examples of this type of unfair cross-examination 
are: 

“Q. Why did you see fit to have two telephones in¬ 
stalled in that apartment? 

Mr. WTielan. Just a minute. There are not two 
telephones. It is one telephone and an extension. 
Mr. Margolins. That is right. 

By Mr. Margolins. 

Q. (continuing). First, let me ask you where those 
two telephones are?” (Tr. Ev. 302.) 

“Q. Where did you get the name, Franchard? 

A. I picked the name because maybe I wish to open 
a dancing school and I will have the name for a business. 

Q. So you took that name for other purposes, is that 
right? 

Mr. Whelan. For business. 

Mr. Margolins. She intended to open a business, 
she said. 
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Mr. Whelan. No; she said she took that name for 
business reasons. 

The Court. She intended to open a business and 
took it for business purposes. 

Mr. Margolius. That is right.” (Tr. Ev. 306.) 

“Q. Didn’t you testify half an hour ago you went 
to see a girl friend? 

Mr. Whelan. She did not. 

A. No, sir. No such testifying. 

By Mr. Margolius. 

Q. All right, I am mistaken. If she didn’t testify to 
that I am mistaken.” (Tr. Ev. 321.) 

Under the conditions prevailing throughout the examina¬ 
tion of the defendant the jury unquestionably absorbed the 
insinuations of matters never proffered as evidence, and 
inadmissible if proffered, and were prejudiced so greatly 
that a verdict unaffected by this unfair, irrelevant and 
prejudicial examination was improbable. It is to be noted 
that the jury discharged the defendant as to three of the 
four counts of the indictment, all based upon the testimony 
of the same witness (Smitley) yet convicted her upon 
one count. It is not reasonable to assume that they dis¬ 
believed three-fourths or seven-eighths of the prosecuting 
witness’ testimony and believed the other fourth or eighth, 
unless the prejudice created by these extraneous matters 
was so imbedded in their minds that they felt they must 
convict at least on only one count. 

For the reasons above stated the conviction below should 
be reversed. 

D. PREJUDICIAL CHARGE OF THE COURT 

It is submitted that the charge of the trial court to the 
jury was confusing and misleading. 

As shown heretofore, (Argument-II, Accomplices) the 
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charge of the court as to accomplices instructed the jury 
that the government witnesses under the law could not 
be accomplices, then proceeded to give an insufficient state¬ 
ment of the law as to accomplices. This instruction fol¬ 
lowed immediately after the charge as to the weight of 
testimony and degree of credit to be given to the “testimony 
of the different witnesses, including the defendant, who have 
testified before you.” Immediately following the accom¬ 
plice charge, the court charged as follows: 

“If you believe that any witness in this case has 
wilfully sworn falsely as to any material matter (th)at 
issue you are at liberty to disregard entirely the testi¬ 
mony of such witness or witnesses, except so far as it 
may be corroborated by other credible evidence in this 
case.” 

The court then later, in its charge stated: 

“You are further instructed while the law makes the 
defendant a competent witness in the case you have a 
right to take into consideration her situation, her inter¬ 
est in the result of your verdict, and all of the circum¬ 
stances which surround her and give her testimony 
only such weight as in your judgment it is entitled to.” 

Then later: 

“This is a criminal case, a serious case, and I know 
you gentlemen are going to give it serious consideration 
and deliberation and attention that is necessary in all 
criminal cases, the same attention and deliberation 
that you have given all week in the presentation of the 
evidence on both sides.” 

Mr. Whelan: Your Honor, by a serious case you 
mean that for both sides? 

The Court. What is that? 

Mr. Whelan. You said ‘a serious case and an im¬ 
portant case.’ 

The Court. It is a serious case from the standpoint 
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of both sides. You understand that this defendant 
is charged with a serious crime, and as I indicated 
to you there is only one way any defendant can be 
tried under our system of law, and thank God for 
that, and that is by a determination by a jury.” 

“It is error to convey to a jury great fundamental 
principles of law, essential to the protection of the citi¬ 
zen accused of crime, in such an indefinite manner as 
to nullify its importance in the minds of the jurors.” 
Egan v. 17. S., 52 App. D. C. 384, 393, 287 F. 958. 

It is likewise error to unduly impress upon the jury the 
importance of the case to the government (apparently as 
the first local prosecution of a violation wholly within the 
District); it is error to take from the defendant her right 
to be presented in the same light and under no greater dis¬ 
ability than any other witness by singling out her testimony 
in the charge and limiting in the minds of the jury her testi¬ 
mony to ‘ ‘ only such weight as in your judgment it is entitled 
to,” subsequent to its charge: 

“for you are the sole and exclusive judges of the 
facts and the degree of credit to be given to the testi¬ 
mony of the different witnesses, including the defend¬ 
ant, who have testified before you; in weighing their 
evidence you have the right to consider their demeanor 
upon the witness stand, their manner of testifying, 
their apparent candor and fairness, or lack of it, the 
interest which they may have in the result of the trial 
of this case, if any, their bias, their prejudice for or 
against the defendant, if any is shown, their oppor¬ 
tunities of knowing the facts concerning which they 
have testified, and from all the facts and circumstances 
it is your duty to give the proper weight to the testi¬ 
mony of each and every witness who has testified be¬ 
fore you.” 

To thus single out the evidence of the defendant and 
limit the weight of her testimony must certainly have left 
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a deep impression upon the jury. 1 To go far beyond the 
limitations upon an ordinary witness and then further to 
indicate and emphasize “her situation” and “all of the 
circumstances which surround her” is not due process of 
law, no presumption of innocence is granted, no protection of 
the citizen accused of crime as set up in the Bill of Rights 
and the rulings of our courts throughout the history of our 
country is extended; instead the finger of the judge points 
accusingly at the prisoner in the dock and his words say 
to the jury that she does not have the rights of an ordinary 
citizen—she is a criminal! But the defendant has never 
been convicted of any crime—she has merely been charged 
with one and accused of many during the trial of the one. 
Picture a jury of laymen listening to a charge such as this 
and failing to bring back a verdict of guilty—even if only 
on one count out of four—after such devastating instruc¬ 
tions by a Federal judge. 

“It is obvious that under any system of jury trials 
the influence of the trial judge on the jury is neces¬ 
sarily and properly of great weight, and that his light¬ 
est word or intimation is received with deference, and 
may prove controlling.” 

Hicks v. XJ. S., 150 U. S. 442,452,14 S. Ct. 144. 

“We are not insensible to the consideration that the 
learned judge probably did not intend that his words 
should bear so sweeping a signification, but they were 
used more than once, and were not withdrawn, or so 
qualified that it can be fairly held that they were not 
substantially prejudicial.” 

Starr v. U. S., 153 U. S. 614,14 S. Ct. 919, 923. 

“It is important that hostile comment of the judge 
should not render vain the privilege of the accused to 
testify in his own behalf.” 

Quercia v. U . S., 289 U. S. 466, 470, 53 S. Ct. 698, 699. 

1 “• * * a charge to a jury is to be considered as a whole, * * *. But 
that is not the rule where two instructions are directly in conflict and one 
of them is clearly erroneous and prejudicial, such as is presented here, 
for the jury will assume that the instructions are all correct and will 
as likely follow the incorrect as the correct instruction. (Drossos v. 
U. S., 2 F. (2d) 538, 539.) 
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IV 

INSUFFICIENT EVIDENCE 

(Assignments of Error 6, 7, 8, 16, 17) 

Motion for directed verdict was made at the close of the 
government’s case on the basis of, among other grounds, 
insufficient evidence to establish the crimes charged (Tr. 
Ev. 167-183). Exception was duly taken (Tr. Ev. 183). 

It will be noted that the indictment charged transporta¬ 
tion to the Hamilton Hotel on October 13, 1942, that the 
witness Smitley testified as to an alleged S^-block taxi trip 
to the Hamilton in the “forepart of November”, that the 
witness Malloy said he saw the defendant in the Hamilton 
Hotel lobby on November 1st or 2nd. As to each count of 
the indictment the proof did not comply with the indict¬ 
ment. Not one count was proven on the date charged, nor 
within a few days! Certainly the government witnesses 
knew the same facts at the time of the grand jury inquiry 
as at the time of trial, yet the defendant was denied the 
opportunity to prepare a defense to specific charges on 
specific dates. Her counsel had to prepare his defense as 
the case progressed. Any evidence prepared to show alibi, 
impossibility of presence on date charged, or to rebut the 
evidence of the prosecution on the dates charged, was 
wasted effort on the part of defense counsel. By his motion 
to strike, his motion for directed verdict, his motion for 
mistrial, his constant objections to the variance in the dates, 
he was entitled to a mistrial or at least a continuance and 
specific dates and times upon which he could base a defense. 
The government cannot now be heard to say that it may 
prove an offense at any time within three years (as alleged 
at the trial) and not be bound by the rules of fair play in 
proof of crimes charged. The sixth amendment to the 
Constitution that the accused be apprised of the crime 
charged includes the time as well as place and the govern¬ 
ment cannot claim one date and prove another knowing 
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that the defendant is being misled and placed at unfair 
advantage. 

Take the evidence, outside of the variance in proof as 
to time, and it will be noted that as to the count upon which 
conviction was had, that the essential elements of the crime 
charged were not proven. The testimony of the prosecuting 
witness Smitley consisted of twenty-seven answers to the 
same number of questions (from a record of over 400 
pages!): 


11 Q. Now, you mentioned the Hamilton Hotel ? 

A. Yes, sir. 

Q. When did you go there ? 

A. It was in the forepart of November. 

Q. And why did you go to the Hamilton Hotel ? 

A. For the purpose of prostitution. 

Q. Who did you see there ? 

A. There was an Army officer and a civilian. 

Q. And did you go there with any one ? 

A. Yes, sir; Carmen went with me. 

Q. Where were you before you went to the Hamilton 
Hotel? 

A. In the apartment. 

Q. And did you know where you were going when you 
left the apartment? 

A. Yes, sir. She had told me to get dressed; that we 
were going to the Hamilton Hotel. 

Q. Why did you go to the Hamilton ? 

A. For the purpose of prostitution. 

Q. How was Carmen dressed on that occasion ? 

A. She had on a silk fox coat. 

Q. And what were you wearing? 

A. This short fur jacket. 

Q. Wliere did you go when you got to the Hamilton? 
A. On the sixth floor, I believe. 

Q. You believe the sixth floor? 

A. Yes. 

Q. And did you go to a particular room ? 

A. Not that I remember—I don’t remember the room. 
Q. You don’t remember the room? 

A. No. 

Q. What did you do after you got there ? 


60 


A. We had breakfast; then we went to bed. 

Q. Who went to bed? 

A. Carmen went to bed with one man, and I went to 
bed with the other man. 

Q. In separate rooms or the same room? 

A. In the same room. 

Q. Had yon ever met those men before? 

A. No, sir. 

Q. Do you know their names now? 

A. No, I don’t. 

I Q. Were yon paid anything for that visit? 

A. Yes, sir. 

Q. What were yon paid? 

A. I don’t know; I didn’t collect the money. 

Q. Who collected the money? 

A. Carmen did. (Tr. Ev. 22-23.) 

• •••••• 

Q. How did yon get to the Hamilton Hotel from 1322 
Fifteenth Street? 

A. By taxi. 

Q. Who paid for that fare? 

A. Carmen did. 

Q. Did yon have any conversation about where yon 
i were going with Carmen before you left the apartment? 

A. Yes, sir; she told me to get dressed; she told me 
i we were going to the Hamilton Hotel, that is all. (Tr. 
Ev. 24.) 

• •••••• 

By Mr. Margolius: 

Q. How many times were yon at the Hamilton? 

A. Just once. 

Q. This same occasion? 

A. Yes, sir.” (Tr. Ev. 25.) 

The entire evidence upon which this conviction was based 
were conclusions of the witness that she went to the Ham¬ 
ilton Hotel “for the purpose of prostitution”; that she 
went 3 Yo blocks in a taxicab; that the defendant paid the 
fare; that relations were had in the same room by the wit¬ 
ness and the defendant with two men (which to counsel is 
hardly credible) and that the witness did not know the 
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amount paid, nor collect the money, but that the defendant 
collected the money, and that the defendant told her “to 
get dressed; she told me we were going to the Hamilton 
Hotel, that is all.” The fundamental proof necessary to 
show the crime charged was lacking in that after stating 
a date not alleged in the indictment, that both had relations 
in the same room with two men, that it was the conclusion 
of the witness that the visit was for “the purpose of pros- 
titution ,, , but that she did not see any money paid, nor 
that she was induced to go by the defendant for any par¬ 
ticular purpose to enable a showing of intent to transport 
for an immoral purpose, that it may have been a social 
visit in view of the statement that the parties had breakfast 
with the two men and that the relations with the men were 
or may have been determined as an afterthought, 1 that the 
greater part of the answers were the result of leading ques¬ 
tions,—certainly no defendant should be incarcerated upon 
such testimony. 

The general testimony of the witness Smitley was vague, 
biased, conclusions of the witness and not evidence of facts, 
inconsistent and unreliable. For example: “I was sent 
out on so many dates that I can’t say which was which or 
when was when” (Tr. 50); “I don’t recall any dates” (Tr. 
63); she was arrested in the York Hotel in this city with 
her “boy friend”, not her husband (Tr. 52), had been going 
with him six months; her husband was in the army (Tr. 
34); her child stayed with her parents in Arlington, Vir¬ 
ginia, while she lived in Washington in a room near Wash¬ 
ington Circle on Pennsylvania Avenue (Tr. 33, 38, 37); had 
been going with her boy friend during the time she claimed 
defendant had been sending her to various hotels (Tr. 52); 

ia To justify conviction, there should be convincing evidence of the 
intention to transport the woman for immoral purposes, and that it was 
formed before the woman reached the state to which she was being 
transported. If the intention referred to did not exist before the woman 
reached the state to which she was being transported, but was formed 
after reaching the state in which the illicit relationship is had, con¬ 
viction under the act cannot be had. Sloan v. U. S-, 287 F. 91.” (Alpert 
v. U. S., 12 F. (2d) 362, 364.) 
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was held at the Woman’s Bureau three days without a 
charge being placed against her (Tr. 54, 55); had been 
practicing prostitution in Baltimore (Tr. 55); talked to 
the F. B. I. agents the first night while in custody for nine 
or ten days in Baltimore as a material witness against a 
cab driver charged with “transporting” a woman (Tr. 55, 
57); had not had any charges placed against her in Balti¬ 
more or Washington (Tr. 60) and was released after tes¬ 
tifying against the cab driver (Tr. 60); kept her money with 
Carmen Beach (Tr. 67); had an argument with Carmen 
(72); and that same night was taken to the Women’s 
Bureau (Tr. 73); when she was released from Baltimore 
jail came to Carmen’s house with the F. B. I. agents to 
get her clothes (Tr. 74); that Carmen gave her part, but 
held the rest for rent due by the witness (Tr. 75); which 
was corroborated by the witness Johnson (Tr. 104); could 
not remember the one friend she told she was working at 
Carmen Beach’s dress shop (Tr. 44); but had a lot of 
friends (Tr. 44); that she worked three days for the de¬ 
fendant at the dress shop at the rate of $25 a week but never 
asked for or received her pay (Tr. 45); said she paid no 
board or rent while living at her apartment (Tr. 11); but 
made no protest or denial as to the claim of the defendant 
for rent when her clothes were withheld in front of the 
F. B. I. agent (Tr. 75, 104); went to the Mayflower the 
whole two and one-half months she was with the defendant, 
two or three times a week (Tr. 29, 30); to the Burlington 
Hotel once or twice a week (Tr. 31); but only once to the 
Hamilton (Tr. 25); only once to Wardman (Tr. 25); only 
once to the Roger Smith (18); only once to the Raleigh 
(Tr. 15), (the four hotels charged), but did not recall the 
dates she gave to the F. B. I. agents (Tr. 63); did not remem¬ 
ber the dates she gave to the grand jury (Tr. 64). 

Her memory was bad, but convenient; her bias was shown; 
her inconsistent testimony is obvious; her testimony being 
based upon fear of prosecution is clear; that she was an 
informer is unquestioned and admitted; that she practiced 
prostitution on her own is admitted by her and obvious as 
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to her living a twenty-minute bus ride from her child and 
her parents in her own room near a well-known prostitutes ’ 
rendezvous—Washington Circle; she was known by repu¬ 
tation as a prostitute by the F. B. I. for two or three months 
(Tr. 117); how could her testimony be considered as the 
sole evidence upon which to convict? 

The motion for a directed verdict was well taken and 
should have been granted. 

# * if in this case there was not transportation 
by the accused then the case falls. 

“The Court. You mean transportation by the ac¬ 
cused, personally the accused? 

Mr. Whelan. No, not personally. It could be any 
way at all, hut there must be transportation. 

The Court. How about a situation where the accused 
gave money to the victim? 

Mr. Whelan. Let us see if the accused gave money 
to the victim. 

The Court. That is the question. 

Mr. Whelan. That is what I am going to discuss with 
your Honor. 

The evidence, as I understand it, by the witness 
Smitley is this: that she went to each of these hotels 
by taxicabs. That on only one of the occasions the 
defendant was with her, and that was to the Hamilton 
Hotel. On all the others she went alone. She testified 
she paid the taxicab with money given her by the de¬ 
fendant, But that is not all. She said that the de¬ 
fendant was holding her money, the Smitley girl’s 
money, and you are placed in this position: Was that 
fifty cents the Smitley’s girl’s money, or was it the 
defendant’s money. Here is what she said: She said: 
I always gave my money to Carmen. When I would 
get in a taxicab Carmen would give me fifty cents. 
When she needed money for anything it was her money 
and she went to Carmen and got it. So that being the 
state of the evidence, you cannot let a jury guess and 
say whose money was this? 

The Court. That is a question of fact, like every other 
question of fact, and that has to be determined under 
our system of jurisprudence by whom—the jury? 
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Mr. Whalen. All right. When yon have two the¬ 
ories— 

The Court. (Interposing.) Yon have two theories 
in every case. 

Mr. Whelan. No, no, not on this point. It must be 
resolved in favor of the two. When we go to the burden 
of proof, when yon charge that Carmen Martin trans- 
i ported Dorothy Smitlev, and your only evidence is 
that Dorothy Smitley said that Carmen Martin gave 
her fifty cents, and Carmen Martin gives her her money, 
then the evidence does not come up to that standard 
that a Court must have to permit a jury to consider a 
case at all. In other words, you say to the jury the 
burden of proof here is on the Government. Have they 
shown here sufficient evidence of transportation, and 
there briefly is your evidence of the Government’s wit¬ 
ness. She said she held my money, and when I wanted 
money I got it from her. So then whose money was 
it? Who did it belong to? If a prostitute takes her 
money and goes in a taxicab and practices prostitution 
she is transporting herself and no one else. There is 
not any other person doing it.” (Tr. 170-171.) 

• •••••• 

“Now, the third proposition is this: It is, of course, 
as Your Honor has well said, the province of the jury 
to pass on facts. But facts are established truths. But 
i here you have that law, which Your Honor announced 
a moment ago, coupled with additional testimony that 
defies common sense in this regard: I am familiar with 
and Your Honor is under our pleading here by the 
I fidelis that, to-wit, the first day of October this was 
i supposed to have happened.- But all of the witnesses 
say, no, that is not true. She says it was not the first 
day of October. Can your Honor answer me this one 
question: How could a Grand Jury under their oaths 
discharging such an important duty as a situation here 
under our law says, and if you indict, the purpose 
of an indictment, as Your Honor well knows, by a Grand 
Jury is to inform the accused of the crime with which 
they are charged. I know the law says the offense may 
happen in any special time within three years. That is 
besides the point. 

“The Court. I am bound by the law. 
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“Mr. Whelan. That is right. But you are bound by 
the law you just announced a moment ago on the ques¬ 
tion of the caution. The law exercises and asks Your 
Honor to employ that in weighing the testimony of such 
a witness. But couple that up with this unexplained 
thing, not only by this witness, but by the Federal 
Bureau of Investigation witnesses. Why is it when a 
witness made a statement before them where they made 
an investigation, where they claim they saw the accused 
at a hotel, how do you account, Mr. District Attorney, 
for an indictment that is five, six or seven weeks away 
from the date you picked out? This indictment does 
not say in the month of October, 1942. It says on the 
first, fifth, thirteenth, eighteenth days of that month 
you did certain things. Then she has a right, if she 
was not in this jurisdiction on that date, and in another 
city, to be able to sit down with her counsel and prepare 
a defense to such a case. But you come in a court of 
justice and you get evidence such as this where one 
Government witness says one day, another says another 
day, but all defying what the Grand Jury said. 

“I am familiar with that law which Your Honor says 
we are bound by. But I ask Your Honor not on that 
ground, but couple that with another link, with the 
transportation element, where it was doubtful as to 
who paid the money where the Government’s own wit- 
witness says, ‘She held my money, and I got it from 
her.’ Take all those and put them together and you 
have here a state of evidence when you approach it 
that way, look at it all, and then we ask is there evi¬ 
dence here for me to submit to a jury? What about 
the transportation? Here is the burden of proof on 
the Government. They alleged the thing happened in 
a certain way at a certain time. But the evidence 
shows differently. And it is based on what? On the 
testimony, largely unsupported, of a witness which 
says danger. It is common sense. That is why the 
law in its wisdom announced—the law I read a moment 
ago—with caution you weigh this testimony. But here 
we appeal to the Court, we appeal to Your Honor, be¬ 
cause these several things that I submit to Your Honor, 
puts the Government in such a state that it would be 
improper to submit this case to the jury. And then 
in addition thereto you have this, you have a case 
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that is made by a highly reputable law enforcement 
agency. There is not a single word, mark you this, 
that anyone of them ever talked to her about this case, 
except this: They were solicitous about the clothing 
of Dorothy Smitlev and escorted her up to Carmen’s 
apartment to get some dresses and clothes. But isn’t 
it unusual where a person is charged with a serious 
offense by the FBI, arrested and held on bail? Why, 
we were astounded to sit in a court room. Not a word 
from the prosecution, the FBI agents. Carmen Martin 
is arrested. MTe questioned Carmen Martin. She made 
an oral statement, a written statement, and here it is 
as evidence. 

“There is another thing in this case. You take all 
those together, Your Honor, and I submit most re¬ 
spectfully, as Justice Letts did in a case here years 
ago, the Richter case, the gentleman from Buffalo, 
when witness after witness testified, the judge said 
you have variances in this, you have contradictions in 
this. It is true that where you have disputes, contra¬ 
dictions, it is the function of the jury. The prosecution 
urged him not to do it, and said, ‘Your Honor, if you 
direct a verdict in this case you are violating the pow¬ 
ers of the jury.’ He said, ‘The jury passes on facts. 
You do not have facts. You have conflicting state¬ 
ments in such a manner here that you do not have a 
fact, as you say, so there is no fact.’ I say there is no 
fact here established on transportation. 

“I say the other matters I have outlined to Your 
Honor all indicate but one thing. It is stated this evi¬ 
dence falls into this category where an accused citizen 
must appeal to the Court not to let a jury speculate, 
conjecture and guess maybe she is or maybe she is not 
guilty. So it is only to the court where a citizen can 
make that appeal, and this is the stage of the case 
where your Honor must make it.” (Tr. 173-177.) 

The conviction upon such testimony should be reversed. 1 

1 “Ambiguities should not be resolved in favor of the prosecution * * *. 
This is particularly true in a case where the sole evidence to support a 
conviction is the word of the arresting officer * * *. 

Reversed and remanded. 

Hamilton v. U. S., No. 8534, decided January 24,1944. 
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As late as January 31, 1944, the date of the printing of 
this brief, this Court decided the case of Williams v. United 
States , No. 8619, Per Curiam: 

‘‘The appellant was indicted, with one Childs, for 
larceny. Both were convicted. Appellant alone ap¬ 
peals. The error mainly relied upon is the failure of 
the Court to direct a verdict at the close of the Govern¬ 
ment’s case and at the close of the entire case. Ordi¬ 
narily this would preclude review, but in serious crim¬ 
inal cases, our practice has been to notice error vitally 
affecting the issue without regard to the failure of 
counsel to conform to the rules. Schwartz v. U. S., 56 
App. D. C. 105, 10 F. (2d) 900. Accordingly we have 
read the testimony and reached the conclusion that to 
permit the conviction to stand would result in a mis¬ 
carriage of justice. To sustain it we should have to 
find at least that the facts are more consistent with 
guilt than with innocence. Warner v. U. S., 60 F. (2d) 
700. Considered from that aspect we are of the opinion 

that not enough is shown. 

• •••••• 

“We think there was a total lack of substantial evi¬ 
dence of guilt. Reversed and remanded.” 

CONCLUSION 

An injustice has been done. The judgment should be re¬ 
versed and remanded with directions to grant a new trial. 

Respectfully submitted, 

James R. Kirkland, 
Nathan M. Ltjbab, 
Attorneys for Appellant. 
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APPENDIX 


G. J. No. Orig. 

Criminal No. 

Violation White Slave 
Traffic Act. 

i 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

District of Columbia, ss: April Term, A. D. 1943. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath 
do present: 

That one Carmen Beach, otherwise known as Carmen 
Martin, and hereafter in this indictment designated and 
called Carmen Beach, on to wit, the first day of October, 
1942, and at the District of Columbia aforesaid, unlawfully, 
feloniously, knowingly, and wilfully did transport, and 
did cause to be transported from place to place, that is to 
say, from 1322 Fifteenth Street, Northwest, Apartment 22, 
to the Raleigh Hotel, in the District of Columbia, a certain 
woman, to wit, one Dorothy Smitley, for the purpose of 
prostitution and debauchery, and for other immoral pur¬ 
poses, with intent, on the part of her, the said Carmen 
Beach, to induce, entice and compel the said Dorothy Smit¬ 
ley to give herself up to debauchery and to engage in the 
practice of prostitution and other immoral practices; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Carmen Beach, otherwise known as Carmen 
Martin, and hereafter in this indictment designated and 
called Carmen Beach, on, to wit, the fifth day of October, 
1942, and at the District of Columbia aforesaid, unlawfully, 
feloniously, knowingly, and wilfully did transport, and 
did cause to be transported from place to place, that is to 
say, from 1322 Fifteenth Street, Northwest, Apartment 22, 
to the Roger Smith Hotel in the District of Columbia, a 
certain woman, to wit, one Dorothy Smitlev, for the purpose 
of prostitution and debauchery, and for other immoral pur¬ 
poses, with intent, on the part of her, the said Carmen 
Beach, to induce, entice and compel the said Dorothy Smit- 
ley to give herself up to debauchery and to engage in the 
practice of prostitution and other immoral practices; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

THIRD COUNT: ( Verdict — Guilty) (supplied) 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Carmen Beach, otherwise known as Carmen 
Martin, and hereafter in this indictment designated and 
called Carmen Beach, on, to wit, the thirteenth day of Oc¬ 
tober, 1942, and at the District of Columbia aforesaid, un¬ 
lawfully, feloniously, knowingly, and wilfully did trans¬ 
port, and did cause to be transported from place t<Tplace, 
Sat is ttr say, from 1322 Fifteenth Street, Northwest, 
Apartment 22, to the Hamilton Hotel, in the District of Co¬ 
lumbia, a certain woman, to wit, one Dorothy Smitley, for 
the purpose of prostitution and debauchery, and for other 
immoral purposes, with intent, on the part of her, the said 
Carmen Beach, to induce, entice, and compel the said Doro¬ 
thy Smitley to give herself up to debauchery and to engage 
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in the practice of prostitution and other immoral practices; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

FOURTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore- 
' said, do further present: 

That one Carmen Beach, otherwise known as Carmen 
Martin and hereafter in this indictment designated and 
called Carmen Beach, on, to wit, the eighteenth day of Oc¬ 
tober,. 1942, and at the District of Columbia aforesaid, un¬ 
lawfully, feloniously, knowingly, and wilfully did trans¬ 
port, and did cause to be transported from place to place, 
that is to say, from 1322 Fifteenth Street, Northwest, Apart¬ 
ment 22, to the Wardman Park Hotel, in the District of 
Columbia, a certain woman, to wit, one Dorothy Smitley, 
for the purposes of prostitution and debauchery, and for 
other immoral purposes, with intent, on the part of her, 
the said Carmen Beach, to induce, entice and compel the 
said Dorothy Smitley to give herself up to debauchery and 
to engage in the practice of prostitution and other immoral 
practices; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

Attorney for the United States in 
and for the District of Columbia. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal Division 


United States 
vs. 

Carmen Martin, 

Defendant 
Criminal No. 71879 

i Motion to Suppress Evidence 

Now comes the defendant Carmen Martin in the above 
entitled cause and respectfully moves this Court to suppress 
the use of a number of letters, articles and certain docu¬ 
ments as evidence and for reasons therefore, shows as 
follows: 

1. That certain agents of the Federal Bureau of Investi¬ 
gation of the Department of Justice, together with certain 
other unidentified officers, entered her apartment known as 
Apartment 22, 1322 15th Street, N.W., on the 15th and 
16th days of April, 1943, without a search warrant and 
seized therefrom a large number of letters, personal rec¬ 
ords, receipts and other papers. 

2. That the officers upon entering the apartment imme¬ 
diately placed the defendant under arrest and thereafter 
ransacked and thoroughly searched all compartments, in¬ 
cluding closets, bureaus, luggage and seized therefrom the 
aforesaid articles, all of which appears more fully in the 
Affidavit attached hereto and make a part hereof. 

3. For other and just reasons which will be called to the 
attention of the Court on hearing of this Motion. 


HARRY T. WHELAN /s/ 
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Receipt of a copy of this motion acknowledged by me this 
_day of June, 1943. 


United States Attorney 

By------ 

Assistant District Attorney 


NOTICE: 

Please take notice that this Motion will be called to the 
attention of the Court on Friday, June 18, 1943, at ten 
o’clock A.M., or any other date or time convenient to the 
Court. 

HARRY T. WHELAN 
Attorney for Defendant 
Columbian Building 
Washington, D. C. 

Affidavit in Support of Motion to Suppress 

I, Carmen Martin, being first duly sworn, according to 
law, depose and say that I am the defendant in the above 
entitled cause and that on the 15th day of April, 1943, at 
about 1:30 P.M. in the afternoon, certain agents of the 
Federal Bureau of Investigation entered my apartment at 
Number 1322 15th Street, N.W., Apartment 22, where I 
was placed under arrest. That after my arrest, the agents, 
who were five in number, searched through all my personal 
effects, bureaus, clothes closets, traveling bags, by breaking 
them open, and seized therefrom a large number of letters 
and other papers, several books, a number of money order 
receipts, pictures, suit case and many other private papers. 
That the officers took all of these papers with them and 
did not at that time, nor since, give me a receipt therefore. 

That at the time of my arrest, I was shown what was de¬ 
scribed by these officers, as a warrant of arrest and that 

at no time was I shown a search warrant to search mv 

• 

premises. 
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That on the following day, to wit, April 16, 1943, some 
of the agents returned and again made a search of my 
apartment without any warrant whatsoever. 

CARMEN MARTIN /s/ 


Subscribed and sworn to before me this 16 day of June, 
1943. 

BERDELLA E. SEARBAUGH /s/ 


IN THE DISTRICT COURT OF THE UNITED STATES 
I FOR THE DISTRICT OF COLUMBIA 

Holding Criminal Court 

United States 
vs. 

Carmen Beach 
Alias Carmen Martin 

Defendant 

No. 71879. 

Motion for New Trial 

Now comes the defendant, Carmen Beach Martin, by her 
attorney and respectfully moves this Honorable Court to 
grant a new trial in the above entitled cause and for reasons 
therefore, shows as follows: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The Court erred in its refusal to direct a verdict on 
behalf of the defendant at the close of the Government’s 
case. 


4. That the Court erred in its refusal to direct a verdict 
at the close of the defendant’s case. 
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5. That the Court erred in admitting evidence and not 
refusing to admit evidence. 

6. The defendant was deprived of a fair and impartial 
trial in that the Assistant District Attorney prosecuting the 
defendant resorted to the use of highly prejudicial and in¬ 
flammatory arguments to the jury in his closing argument. 

7. That the Assistant District Attorney in his cross- 
examination of the defendant, asked a number of questions 
which were irrelevant, immaterial, baseless and inflamma¬ 
tory, all of which deprived the defendant of a fair and 
constitutional trial. 

And for other and just reasons which will be called to 
the attention of the Court on hearing of this Motion. 

HARRY T. WHELAN 
Attorney for Defendant 
Columbian Building 

Service of a copy of this Motion was received by me this 
.day of June, 1943. 

United States Attorney 

By--- 

Assistant U. S. Attorney 


TO: Bernard Margolius, Esquire, 

Assistant U. S. Attorney 
Court House 
Washington, D.C. 

Please take notice that this Motion will be called to the 
attention of Justice McGuire on Wednesday, June 30,1943, 
at 10 o’clock A.M., or as soon thereafter as counsel may 
be heard. 




s 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

i 

United States 
vs. 

Carmen Beach 
Criminal No. 71,879 

Assignments of Error 

1. The Court erred in holding that transportation from 
one point in the District of Columbia to another point in 
the District of Columbia constituted a violation of Title 18, 
Sec. 39S Ignited States Code. (Mann "White Slave Act.) 

2. The Court erred in holding that a joint taxicab jour¬ 
ney; of the defendant and the prosecuting witness of four 
blocks in the District of Columbia to another point in the 
District of Columbia constituted an act of illegal trans¬ 
portation in violation of Title 18, Sec. 398 United States 
Code. 

3. The Court erred in holding that the local statute cov¬ 
ering pandering, being Title 27, Secs. 2701-22, 1940 D. C. 
Code, did not supersede the provisions of Title 18, Sec. 
398 United States Code. 

4. The Court erred in ruling that the "White Slave Act 
applies to the circumstances in this case. 

5. The Court erred in failing to grant a ‘continuance or 
declare a mistrial on the basis of a variance in the dates 
charged in the indictment thus preventing the defendant 
from properlv presenting a defense and failing to grant 
a fair and impartial trial and denying due process of law 
to the defendant. 

6. The Court erred in failing to direct a verdict in favor 
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of the defendant at the completion of the government’s case 
on the ground of insufficient evidence. 

7. The Court erred in construing conflicting evidence of 
the government witnesses as substantial evidence and over¬ 
ruling the motion for directed verdict. 

8. The Court erred in failing to grant the motion for 
directed verdict at the conclusion of the government’s case 
on the ground that the charge of White Slavery was not 
sustained by the evidence. 

9. The Court erred in admitting evidence of numerous 
alleged similar offenses other than those charged in the 
indictment. 

10. The Court erred in admitting in evidence many other 
alleged offenses not of a similar nature as the offense 
charged without opportunity on the part of the defendant 
to rebut the same with evidence and denying due process 
of law to the defendant. 

11. The Court erred in admitting evidence of many more 
alleged offenses than were reasonable for the alleged pur¬ 
pose of showing intent, which was prejudicial to the de¬ 
fendant. 

12. The Court erred in admitting evidence of extraneous 
matters not related to intent or to the crime charged which 
were prejudicial to the defendant. 

13. The Court erred in excluding testimony and the offer 
of testimony tending to show an illegal search and seizure 
of property of the defendant and an unlawful suppression 
of evidence favorable to defendant. 

14. The CouTt erred in refusing to permit questions re¬ 
garding immunity offered to the prosecuting witness as 
inducement to testify against the defendant. 
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15. The Court erred in insisting that the prosecuting wit¬ 
nesses state a conclusion as to immunity and refusing spe¬ 
cific questions as to the facts regarding the same. 

16. The Court erred in permitting the jury to speculate 
upon the ownership of the monies allegedly paid for taxi 
fares after the prosecuting witness had testified that the 
defendant had sums of money belonging to her, such taxi 
fares being the essential element of the transportation 
charged. 

17. The Court erred in failing to direct a verdict on the 
three counts upon which the defendant was acquitted on 
which there was no evidence of transportation, to the preju¬ 
dice of the defendant on her conviction on the fourth count. 

3[8. The Court erred in not permitting proof of the sources 
of the finances of the defendant to rebut the Government’s 
proof that her finances came from illicit transportation. 

19. The Court erred in refusing permission to defendant’s 
counsel to impeach the credibility of the prosecuting witness. 

20. The Court erred in admitting into evidence preju¬ 
dicial questions as to irrelevant matters concerning the 
witness, Charles Martin, defendant’s husband, which the 
Court had previously excluded and instructed the jury to 
disregard. 

21. That the Court erred in permitting the prosecuting 
attorney to inquire of the defendant whether she had been 
arrested for speeding and then infer, without proof, that 
she had been arrested for disorderly conduct. 

22. The Court erred in its failure to declare a mistrial 
on the grounds that the prosecuting attorney in the sum¬ 
mation to the jury accused the defendant of being afflicted 
with a venereal disease and stating that 10,000 soldiers 
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would be in danger of contracting venereal disease if the 
defendant was acquitted, which accusation was untrue, in¬ 
flammatory, prejudicial, and denied her a fair and impartial 
trial. 

23. The Court erred in its failure to declare a mistrial 
on the ground that the prosecuting attorney in his summa¬ 
tion to the jury exceeded the bounds of propriety, the extent 
of the evidence, and a fair comment upon the evidence. 

24. The Court erred in its failure to declare a mistrial on 
the ground that the prosecuting attorney, during cross- 
examination, used unfair, illegal, inflammatory and preju¬ 
dicial tactics, remarks and arguments. 

25. The Court erred in its failure to declare a mistrial on 
the prejudicial conduct of the prosecuting attorney in ask¬ 
ing improper questions on cross-examination, and then 
omitting to follow up his insinuations by proffer of rebuttal 
testimony. 

26. The Court erred in permitting the prosecuting at¬ 
torney to ask questions concerning an alleged stag affair at 
the Broadmoor Hotel, for the basis of impeachment, which 
were irrelevant, immaterial and prejudicial and which left 
unsupported inferences with the jury. 

27. The Court erred in its duty in failing to instruct the 
jury that they should find as a fact whether or not the prose¬ 
cuting witness was an accomplice in accordance with the 
decision of Freed v. H. S., 49 App. D. C. 392 (397). 

28. The Court erred inMnstructing the jury that the prose¬ 
cuting witness was not an accomplice. 

\ 

\ 

29. The Court erred in facing to instruct the jury that 
if they found that the prosecuting witness was an accom¬ 
plice, that while they might accept the evidence of such 
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accomplice, they were cautioned not to convict without cor¬ 
roborating evidence. (Freed v. U. S., Pg. 395.) 

30. The Court erred in failing to instruct the jury that if 
they found that the prosecuting witness was an accomplice 
that her evidence should be received with suspicion and with 
greatest care and caution. (Freed v. U. S., Pg. 394.) 

31. The Court erred in amplifying debauchery in its 
charge to the jury as including adultery which was not a 
part of the illegal transportation charged against the de¬ 
fendant. 

32. The Court erred in designating the admitted com¬ 
mission of crimes on the part of the prosecuting witness as 
moral guilt only and misleading the jury to believe that the 
prosecuting witness was not guilty of any crime. 

33. The Court erred in that after giving the following 
charge to the jury: 

! “You are the sole and exclusive judges of the facts and 
the degree of credit to be given to the testimony of the 
different witnesses, including the defendant, who have 
I testified before you; in weighing their evidence you 
have the right to consider their demeanor upon the 
witness stand, their manner of testifying, their appar¬ 
ent candor and fairness, or lack of it, the interest which 
they may have in the result of the trial of this case, 
if any, their bias, their prejudice for or against the 
defendant, if any is shown, their opportunities of 
knowing the facts concerning which they have testified, 
and from all the facts and circumstances it is your duty 
to give the proper weight to the testimony of each and 
every witness who has testified before you.” (Italics 
supplied.) 

it centered its charge upon the testimony of the defendant 
and insinuated that her testimony should be given little 
weight: 
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“Yon are further instructed while the law makes the 
defendant a competent witness in the case, you have a 
right to take into consideration her situation , her inter¬ 
est in the result of your verdict, and all of the circum¬ 
stances which surround her and give to her testimony 
only such weight as in your judgment it is entitled to.” 
(Italics supplied.) 

34. The Court erred in leading the jury to believe that 
transportation, without qualifying such to include intent to 
commit an immoral act, was sufficient to convict the defend¬ 
ant under the White Slave Act. 

35. The Court erred in charging the jury that evidence 
of other offenses was sufficient to show the intent neces¬ 
sary of the offense charged even though such evidence was 
not shown to be acts of transportation by the defendant. 

36. The Court erred in designating the case as a “serious 
case to the government” and not confining its statement 
to the offense as a “serious offense,” to the prejudice of the 
defendant. 

37. The Court erred in failing to grant a new trial based 
upon the inconsistent verdict of the jury. 

JAMES R. KIRKLAND, 

National Press Building. 

NATHAN M. LUBAR, 

Bank of Commerce & Savings Bldg., 
Attorneys for Defendant . 

Receipt of a copy of the foregoing assignment of errors 
acknowledged the 9th day of November, 1943. 


BERNARD MARGOLIUS, 
Assistant U. S. Attorney. 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States op America \ 

V * > Criminal No. 71879 

Cabmen Beach, \ 

alias Cabmen Martin J 

Notice of Appeal 

i 

Carmen Beach, District Jail. 

Harry T. Whelan, 416 5th Street, N.W. 

Offense: White Slave Traffic Act. 

Date of judgment: June 28,1943. 

Brief description of judgment or sentence: Penitentiary 
sentence, 1 to 3 years and a fine of $2,500.00. 

Name of prison where now confined, if not on bail: Wash¬ 
ington Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

1 (signed) CARMEN MARTIN, 

Appellant. 

(signed) HARRY T. WHELAN, 

! Attorney for Appellant. 

Date: July 7 , 1943 . 


Grounds op Appeal 

1. The failure of the Court to direct a verdict for the in¬ 
sufficiency of the evidence. 

2. The refusal of the Court to permit counsel for the 
defendant to cross-examine to affect credibility of witness. 
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3. That the accused was denied a fair and impartial trial 
due to the prejudicial conduct of the prosecuting attorney 
both in the examination of witnesses and in his summation 
before the jury. 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 1943. 


No. 8561 

Carmen Beach, Appellant, 
v. 

United States of America, Appellee . 

t 

Order 

On consideration of appellant’s motion to authorize the 
trial judge to include the transcript of testimony as part of 
the bill of exceptions, it is 

Ordered by the court that the motion be, and it is hereby, 
denied. See Miller v. United States, 317 U. S. 192, 198. 
But if counsel are so advised, the transcript of the proceed¬ 
ing, in addition to the record required by Rule IX of the 
Criminal Appeals Rules, may be filed with the clerk of this 
court for such use in the briefs and on the argument as 
counsel may deem necessary, but the transcript of proceed¬ 
ings shall not be printed. The time for filing the bill of ex¬ 
ceptions is hereby extended to November 30,1943. 

Dated November 17, 1943. 


Per Curiam. 
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t&ntteb States Court of Appeals 


DISTRICT OF COLUMBIA 


January Term, 1944 


No. 8561 

Carmen Beach, appellant 


United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ABB APPENDIX OB BEHALF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant was charged in an indictment containing four 
counts with the transportation for the purpose of prostitution 
of Dorothy Smitley, from apartment 22,1322 15th Street, NW., 
in the District of Columbia, to various hotels located in the 
District of Columbia, in violation of the White Slave Traffic 
Act (18 U. S. C. 398). The jury acquitted her on counts 1, 2, 
and 4 but returned a verdict of guilty on the 3rd count, which 
charged transportation to the Hamilton Hotel. From the 
judgment of sentence of one to three years imposed thereon, 
this appeal has been taken on the main grounds that the 
statute does not apply to transportation wholly within the 
District of Columbia; that the evidence was insufficient-to 
support the verdict of guilty; and that the trial court erred in 
its rulings, mainly in the rulings restricting cross-examination 
of certain Government witnesses. Error is also claimed in 
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many other respects, but no objection or exception was taken 
to these rulings, and for reasons hereinafter shown, the appellee 
is ignoring those points in this brief. , 

Dorothy Smitley, a woman 22 years of age, testified that she 
became acquainted with appellant in September 1942, when 
she went to work for her in a dress shop operated by appellant, 
at the same time living at the apartment of appellant. After 
working a few days, the appellant suggested to Smitley that 
she could make more money by “selling herself.” After think¬ 
ing the matter over, she accepted. Smitley remained in ap¬ 
pellant’s apartment from September through part of Novem¬ 
ber, during which time she had no employment other than 
engaging in prostitution with men; all arrangements being 
made by the appellant. She testified that she went to hotels 
in the City of Washington to engage in prostitution, specifi¬ 
cally the Raleigh Hotel, the Wardman Park Hotel, the Roger- 
Sinith Hotel and the Hamilton Hotel, these being the subject 
of the four counts of the indictment. The taxicab fare to the 
hotels was paid on each occasion with money given her by the 
appellant, prior to starting out on the date, and on each oc¬ 
casion she did not know whom she was going to see at the 
hotel. Appellant informed her of the room to which she was 
to go, that being the only information she had. While engag¬ 
ing as a prostitute under appellant’s supervision. Smitley used 
the name of Dorothy Christianny, which was given to her by 
the appellant. 

On the occasion that she went to the Hamilton Hotel, in the 
forepart of November, she was accompanied by the appellant. 
They went to a room on the sixth floor of the hotel, and there 
saw an Army officer and a civilian. Appellant had told Smitley 
to get dressed, that they were going to the Hamilton Hotel, the 
purpose of the trip being prostitution. After arriving at the 
hotel, the two women had breakfast with the men, and then 
proceeded to bed. Smitley had never met these men before, 
did not know their names, and although she was paid for her 
efforts, the price was set by the appellant, who collected the 
money and divided it with Smitley, according to prearrange¬ 
ment. The women went to the hotel by taxicab, the fare being 
paid by the appellant. 
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The testimony of Smitley with reference to the trip to the 
Hamilton Hotel was corroborated by the testimony of Federal 
Bureau of Investigation Agent Robert W. Malloy, who stated 
that during the first part of November 1942 he saw Smitley 
and the appellant in the lobby of the Hamilton Hotel. He 
observed them going to an elevator, and by observing the in* 
dicator, noticed that the elevator stopped at the fifth or sixth 
floor. He did not see the two women leave the hotel (R. 54). 

The appellant herself stated that she did go to the Hamilton 
Hotel one morning with Smitley. Her story was that she went 
to the Hamilton Hotel to see a Mr. Brown, a gambler who oc¬ 
cupied a room there. She testified that Mr. Brown had called 
her on the telephone and wanted her to go to the race track 
with him. When she got to the hotel she told Mr. Brown that 
6he was engaged to be married, and had to be back at five or 
six o’clock, and when Mr. Brown told her that he would not 
be back until later, the appellant declined to go. She testi¬ 
fied that Dorothy Smitley went with her to the Hamilton Hotel 
because Mr. Brown had invited her along too. On cross-ex¬ 
amination, it was developed that Mr. Brown had been in¬ 
troduced to her by a Commander Barry at the Mayflower 
Hotel Cocktail Room, about three months prior to the tele¬ 
phone call, and had neither seen nor heard from Brown prior to 
the time of that call, and that although he merely identified 
himself as “Mr. Brown”—giving no other identification—she 
was able to identify him as the man she had met at the May¬ 
flower (R. 78). 


STATUTE INVOLVED 

18 U. S. C. 398; transportation of woman or girl for immoral 
purposes, or procuring ticket. 

Any person who shall knowingly transport or cause 
to be transported, or aid or assist in obtaining transpor¬ 
tation for, or in transporting, in interstate or foreign 
commerce, or in any Territory or in the District of Co¬ 
lumbia, any woman or girl for the purpose of prostitu¬ 
tion or debauchery, or for any other immoral purpose, 
or with the intent and purpose to induce, entice, or com- 





pel such woman or girl to become a prostitute or to give 
herself up to debauchery, or to engage in any other im¬ 
moral practice; or who shall knowingly procure or 
obtain, or cause to be procured or obtained, or aid or 
assist in procuring or obtaining, any ticket or tickets, 
or any form of transportation or evidence of the right 
thereto, to be used by any woman dr girl in interstate or 
foreign commerce, or in any Territory or the District of 
Columbia, in going to any place for the purpose of pros¬ 
titution, or debauchery, or for any other immoral pur¬ 
pose, or with the intent or purpose on the part of such 
person to induce, entice, or compel her to give herself 
up in the practice of prostitution, or to give herself up 
to debauchery, or any other immoral practice, whereby 
any such woman or girl shall be transported in inter¬ 
state or foreign commerce, or in any Territory or the 
District of Columbia, shall be deemed guilty of a felony, 
and upon conviction thereof shall be punished by a fine 
not exceeding $5,000, or by imprisonment of not more 
than five years, or by both such fine and imprisonment, 
in the discretion of the court (June 25, 1910, c. 395, § 2, 
36 Stat. 825). 

SUMMARY OF ABGTJMENT 

I 

This appellant was represented at the trial by able and experi¬ 
enced counsel who readily took exception to the rulings of the 
court whenever he deemed it proper. Present counsel, retained 
for the sole purpose of prosecuting this appeal will now attempt 
to raise other points, and in support of them makes reference 
not to the record in the case, but to the stenographic transcript 
of testimony which this court has permitted to be filed with its 
clerk. *The appellee chooses to ignore all points not properly 
raised in the trial below, and all references to proceedings below 
which are not part of the record in this Court. This makes it 
unnecessary to answer point 2 (pp. 14-22 of appellant’s brief) 
and many parts of point 3 (pp. 22-58 appellant’s brief). 
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The White Slave Traffic Act does condemn transportation in 
the District of Columbia. 

After defining interstate or foreign commerce to mean, among 
other things, transportation between the District of Columbia 
and other States or Territories, the statute in its enacting laws 
condemns the transportation in such commerce “or in any 
Territory or in the District of Columbia.” Transportation 
within a territory was held in Sun Chong Lee v. United States, 
125 F. (2d) 95 to be in violation of the act declaring as it does 
in plain language, that one who transports in the District of 
Columbia is guilty. There is no occasion for resort to dues 
outside the act looking to an interpretation. Hence, the non- 
user argument and the drawing of absurd examples in the ap¬ 
plication of the statute are beside the point. 


Tue evidence was sufficient to sustain the verdict. There 
was the testimony of both Dorothy Smitley and the appellant 
tha,t they went together from the apartment to the Hamilton 
Hotel on a certain occasion. An agent of the Federal Bureau 
of Investigation testified to seeing them there together. Doro¬ 
thy Smitley testified that for some weeks passed she had 
been, at the instigation of appellant, leading a life of prosti¬ 
tution and had on many occasions gone from the apartment to 
various hotels in a taxicab, the fare for which was furnished 
her by the appellant, to keep dates with men for immoral pur¬ 
poses at those hotels, arrangements for which dates had been 
made by appellant. She further testified that on this par¬ 
ticular occasion, the appellant told her to get ready, that they 
Were going to the Hamilton Hotel, that they did go to the 
Hamilton Hotel and there, by prearrangements made by the 
appellant, kept dates for immoral purposes with two men. 
This evidence was amply sufficient to support the verdict. 


Cross-examination of the appellant relative to her arrest does 
not constitute error. On direct examination appellant was 
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asked by her counsel whether she had ever been arrested, to 
which she answered, “Never in all my life.” On cross-examina¬ 
tion, the Government probed the truth of this statement, and 
asked her questions concerning a particular arrest for dis¬ 
orderly conduct in 1937. These questions elicited negative 
answers. Having opened the matter herself by her direct tes¬ 
timony—apparently an effort to establish her good character— 
the Government had a right to cross-examine her to the fullest 
extent. Moreover, since the answers were negative there is 
no error. 

With respect to cross-examination of witness Charles Mar¬ 
tin, it is sufficient to observe that the question that'was ob¬ 
jected to and which appellant now claims constitutes ground 
for reversal was not completed when objection was interposed. 
The trial court refused to permit the question to be asked, 
admonished the jury to disregard the part that had been 
propounded, and to draw no inference therefrom. The trial 
court’s action in this respect cured any possible error. In this 
regard, the Government does not feel it necessary to urge the 
propriety of the question sought to be asked, in the light of the 
record. Moreover, considering the direct testimony of the 
witness, the question, even if completed, could not have con¬ 
stituted a claim for prejudice because by his own testimony, 
the witness stated that he was living with the appellant in the 
same bedroom prior to his marriage to her. 

V 

Appellant contends that she was unduly restricted in her 
cross-examination of Government witnesses in an effort to 
prove that immunity from prosecution had been held out to 
witness Smitley. A full and complete answer to this is found 
in a careful examination of the record. That will disclose that 
the trial court permitted full cross-examination on that sub¬ 
ject. It is, of course, axiomatic that while a defendant has a 
right to cross-examine witnesses, the extent of such cross-ex¬ 
amination resides within the sound discretion of the trial court, 
and a judgment will be reversed only for an abuse of that dis¬ 
cretion. There is no such abuse in this case. 


V 
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- ABOTTMEUT 

I ' ' ‘ . 

Points urged by appellant which cannot be considered 

Appellant should not be heard on points not seasonably 
raised and not supported by the record. 

This appellant was represented at the trial by a competent 
attorney whose practice in the defense of persons accused of 
crime may be conservatively stated to be several times that of 
the combined experience of the appellant’s two present at¬ 
torneys. The bill of exceptions which constitutes the record 
of proceedings of the trial in this case shows that on not a few, 
but rather on many occasions, the defense attorney at the trial 
took exception to rulings of the court. When the appellant’s 
present counsel undertook the prosecution of the appeal in 
this case, they disregarded the bill of exceptions which the 
appellant’s trial attorney had prepared and attempted to get 
the trial judge to certify to a bill containing numerous refer¬ 
ences to proceedings having no relation to any ruling to which 
exception had been taken. The trial judge refused to certify 
as the bill of exceptions in this case any parts of the record ex¬ 
cept those relating to objections taken and exceptions noted. 
Counsel for the appellant then filed a motion in this Court to 
require the trial judge to certify as the record, the entire steno¬ 
graphic transcript of the proceedings at the trial. On Novem¬ 
ber 16, 1943, this Court passed an order denying the motion 
but permitting the stenographic transcript to be lodged with 
the Clerk of this Court. That order did not render the tran¬ 
script part of the record of this case. 

Appellant’s brief consistently refers to this transcript of testi¬ 
mony and numerous points argued by the appellant find their 
only basis in that transcript. At no point in the brief is refer¬ 
ence made to the bill of exceptions signed, sealed, and certified 
by the trial court, covering the proceedings before that court. 
It is submitted that on the authorities hereinafter discussed, 
this court must decide this appeal solely on the bill of excep¬ 
tions and not the transcript of testimony, which is not authentic 
or signed and certified by the trial judge. Consequently, the 
Government need not, and does not, in this brief answer those 
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points which are foreign .to the record which is properly before 
this court. For the convenience of this Court, the Government 
has printed in the appendix to the brief the whole bill of 
exceptions. 

The preparation of bills of exceptions in the federal courts is 
governed by rule 9 of the Criminal Appeals Rules of the Su¬ 
preme Court of the United States (292 U. S. 660). That rule 
provides as follows: 


Bills of exceptions shall conform to the provisions of 
rule 8 of the Rules of the Supreme Court of the United 
States. 

Rule 8, above referred to, provides as follows: 

The judges of the district courts in allowing bills of 
exception shall give effect to the following rules: 

1. No bill of exceptions shall be allowed on a general 
exception to the charge of the court to the jury in trials 
at common law. The party excepting shall be required 
before the jury retires to state distinctly the several 
matters of law in such charge to which he excepts; and- 
no other exceptions to the charge shall be allowed by the 
court or inserted in a bill of exceptions. 

2. Only so much of the evidence shall be embraced in 
a bill of exceptions as may be necessary to present clearly 
the questions of law involved in the rulings to which 
exceptions are reserved, and such evidence as is em¬ 
braced therein may be set forth in full or in condensed 
and narrative forms. 


The trial court in this case ordered the bill of exceptions to 
be prepared in conformity with this rule. The authorities are 
overwhelming to the effect that an appellate court cannot con¬ 
sider as part of the record on appeal a stenographic transcript 
of proceedings, but, on the contrary, is confined to what is con¬ 
tained in the bill of exceptions prepared pursuant to Rule 9 of 
the Criminal Appeals Rules. 

In Moder v. United States, 62 F. (2d) 462, 61 App. D. 0 . 
300, cert, denied, 288 U. S. 599, this Court held that a steno¬ 
graphic transcript is not a part of the record of the trial court, 
and that this Court is entirely without power to make it a part 
of the appellate record. To treat it as a bill of exceptions 


would be~ violative of "every applicable rule of law *. * *- 
The rule is fundamental, and it is nowhere more clearly 
stated than by the Supreme Court in Hanna v. Maas, 112 
U. S. 24-27 * * 

As there is no substitute for a bill of exceptions in a criminal 
case, and as that bill must be prepared in accordance with the 
rules hereinabove set out, not only has it been held improper to 
consider as part of the record an unofficial stenographic tran¬ 
script, as in the Moder case, but even a written stipulation of 
facts by counsel has been held to be improper. The applicable 
rule was stated and applied by the Supreme Court of the United 
States in Metropolitan Railroad Co. v. District of Columbia , 
195 U. S. 322, 330 as follows: 

True it is that the transcript contains what purports 
to be certain instructions asked and refused, marked filed 
by the clerk. True also it is that there is in the printed 
transcript a petition and other papers concerning the 
evidence given before the jury, to which we have re¬ 
ferred in the statement of the case. • And it is also true 
that there is in the printed transcript an agreement be¬ 
tween counsel, reciting that the court allowed the prayer 
of the petition. But in the absence of a bill of excep¬ 
tions, allowed and authenticated by the judge, these doc¬ 
uments form no part of the record in this court, which 
we have alone the right to consider in determining the 
merits of the errors assigned. 

In Buessel v. United States, 258 F. 811, the Circuit Court of 
Appeals for the Second Circuit, in a lengthy and well-considered 
opinion, treats, in great detail, of the necessity of bills of ex¬ 
ceptions for proper review of criminal cases, and states the rule 
to be that “Matters not spread upon the record in legal manner 
are not in the record for any purpose.” Although the Buessel 
case was decided prior to the adoption of the Criminal Appeals 
Rules by the Supreme Court Rule 9 dealing with bill of ex¬ 
ceptions expressly embodies the principles stated in that opin¬ 
ion. (See also Smith v. United States, 38 F. (2d) 632 (C. C. A. 
10) ,* Rosen v. United States, 271 F. 651 (C. C. A. 2).) 

To escape the necessary consequences resulting from the trial 
court’s action in directing that the bill of exceptions in this 
case be prepared in compliance with Rule 9 of the Supreme 
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Court, appellant relies upon the principle occasionally stated 
by appellate courts that where there is error vitally affecting 
the issues, it may be noted even though it is not the subject 
of an objection, exception or assignment of error. It is on this 
ground that she attempts to incorporate as part of the record, 
the transcript of proceedings, including the court’s charge and 
argument of counsel, despite the fact that some matters were 
not reported and. therefore, do not even appear in the stenog¬ 
rapher’s notes. Appellant’s argument is predicated upon a mis¬ 
conception of the latter rule. The Government does not quar¬ 
rel with the principle relied upon, but that principle is operative 
and applicable only to the record which is properly before the 
Court. The rule does not entitle a party to refer to matters 
outside the record in order to allege error. Hence, reliance 
upon a stenographer’s transcript for that purpose will not be 
countenanced. The Court of Appeals for the Second Circuit 
said as much in the Buessel case supra. In that case, the Court 
considered the effect of Section 269 of the Judicial Code, as 
amended (40 Stat. 1181), in which it is provided that “on the 
hearing of any appeal * * * in any case, civil or criminal, 
the court shall give judgment after an examination of the entire 
record before the court, without regard to technical errors, de¬ 
fects, or exceptions which do not affect the substantial rights of 
the parties.” 

Judge Rogers, speaking for the court said: 

Now, we have seen that under the decisions of the 
Supreme Court the testimony and the charge and re¬ 
fusals of requests to charge are not in the record before 
the court, although they may be found in the trans¬ 
cript. unless they have been put into the record by a 
bill of exceptions. We are not prepared to say that it 
was the intention of the Congress, by the act recently 
passed, to make bills of exceptions no longer necessary, 
and that hereafter we are to hold that any matter found 
in the transcript is to be regarded as in the record, even 
though the trial judge has not examined and certified 
to its correctness by putting his signature to a bill of 
exceptions. We do not think that such could have been 
the intention. The “record” to which the act refers is. 


that which is legally the record, and in exa min i n g that 
we are to disregard “technicals errors, defects, or excep¬ 
tions which do not affect the substantial rights of the 
parties.” But matters which could not have been re¬ 
garded as in the record prior to the passage of the act 
are not to be held to be in the record since the passage 
of the act. We are still unable to review the evidence, 
the charge, and the refusals to charge. 

In light of the record properly before this court, therefore, 
the Government passes without answer all of appellant’s argu¬ 
ment, with respect to the court’s charge to the jury, argument 
of counsel, 1 and examination of witnesses and rulings of the 
court not found in the bill of exception. 

This is in accord with the stated practice of this Court. (See 
Morris v. District of Columbia, 124 F. (2d) 284 (App. D. C.); 
Moder v. United States, supra.) 

II 

The Mann Act is applicable to the District of Columbia 

Appellant’s principal contention on appeal is that the White 
Slave Traffic Act, otherwise known as the Mann Act, is not ap¬ 
plicable to the District of Columbia. To support her position 
in this respect she appears to urge that (1) nonuse of the sta¬ 
tute by prosecuting officials of the District of Columbia in 
the past has destroyed its application to intradistrict trans¬ 
portations; (2) administrative interpretation of the statute in¬ 
dicates its inapplicability to the District of Columbia; and 
(3) enactment of purely local legislation covering prostitution 
and pandering provides sufficient penal sanctions for conduct 
proscribed by the White Slave Act. There is no merit to this 

1 To get this before the court, appellant Indulges in the utterly promiscuous 
and unreliable practice of quoting from newspaper accounts of the trial, 
conceding that there Is no stenographic report of all arguments of counsel 
for both sides. Of course, appellant makes no effort to quote the whole 
of arguments for both sides, as is necessary for proper consideration, in 
any event. Reference to an ex parte affidavit executed by appellant is 
equally novel. (See Gants v. United States , 127 F. (2d) 498, 504 (Sth Cir.). 
See also, Lucking v. United States, 14 F. (2d) 881, holding that argument 
of counsel set out only in the brief and In an assignment of error cannot, 
be reviewed, not being In the record.) 
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argument, and appellant’s position grounded thereon is un¬ 
tenable. 

The statute in question makes it a crime to transport or 
cause to be transported, or aid or assist in transporting, “in in¬ 
terstate or foreign commerce, or in any Territory or in the Dis¬ 
trict of Columbia,” any female for any immoral purpose (18 
U. S. C. A. § 398). The section immediately preceding the above 
definition of the crime defines the term “interstate commerce” 
as used in Sections 398 and following to include “transportation 
from any State or Territory or the District of Columbia to any 
other State or Territory or the District of Columbia” (18 U. S. 
C. A. § 397). 2 In reading Section 398, therefore, the term “in¬ 
terstate commerce” means from any State to the District of 
Columbia, or vice versa, and when Congress included in Sec¬ 
tion 398, in addition to the words “interstate commerce,” the 
words, transportation “in the District of Columbia,” it clearly 
and unambiguously expressed its intention to include within 
the purview of the statute acts and conduct committed en¬ 
tirely within the boundaries of the District. Any other reading 
of the words of the statute would do violence to their ordinary 
and natural meaning. The language, being clear and unam¬ 
biguous, is conclusive “and there can be no construction where 
there is nothing to construe” ( United States v. Hartwell, 6 
Wall. 385, 396). Resort to extraneous matter cannot be in¬ 
dulged in for the purpose of construing a statute contrary to 
the natural import of its terms. As has been frequently said, 
extrinsic aids to construction can be used “to solve, but not to 
create ambiguity” ( United States v. Shreveport Grain and Ele¬ 
vator Co., 287 U. S. 77; Potomac Electric Power Co. v. Hazen, 
90 F. (2d) 406, 67 App. D. C. 161). A court must take a statute 
to mean what its language plainly imports, when read in its 
natural and ordinary sense ( McGowen v. United States, 105 

3 5 397. White-slave traffic; terms defined. 

“The term ‘interstate commerce’, as used in this section and sections 
39S to 404 of this title, shall include transportation from any State or Ter¬ 
ritory or the District of Columbia to any other State or Territory or the 
District of Columbia, and the term ‘foreign commerce’ shall include trans¬ 
portation from any State or Territory or the District of Columbia to any 
foreign country and from any foreign country to any State or Territory or 
the District of Columbia (June 25,1910, c. 395, § 1, 36 Stat. S25).” 


F. (2d) 791, 70 App. D. C. 268, cert, denied 308 U. S. 552; 
Dushay v. District of Columbia, 25 App. D. C. 434, cert, denied 
198 U. S. 586). 

As this court has said, first resort in all cases of statutory 
interpretation is to the natural signification of the words in the 
order of grammatical arrangement, and if the words convey a 
definite meaning involving no absurdity then that meaning 
must be accepted; and neither the court nor the legislature 
have the right to add to it or take from it ( Ohio National Bank 
v. Berlin, 26 App. D. C. 218). Being required to abide the 
will of Congress, where plainly and unequivocally expressed, 
a Court must apply the statute as it stands, even if the conse¬ 
quence might be hardship ( Kave v. District of Columbia, 90 F. 
(2d) 383, 67 App. I>. C. 138). 

To adopt the construction advanced by the appellant would 
be to destroy and delete from Section 398 the words “in the 
District of Columbia,” for those words would be embraced in 
the general term “interstate commerce” as defined in Section 
397. This cannot be done, for it is fundamental that in giving 
effect to a statute significance and meaning should be accorded 
to every word found therein. Congress is presumed not to have 
engaged in superfluity in drawing its legislative enactments 
(D. Ginsberg & Sons v. Popkin, 285 U. S. 204; Platt v. Union 
Pacific Railroad Co., 99 U. S. 48; Dushay v. District of Colum¬ 
bia, supra). 

Directly supporting the Government’s reading of Section 398 
is the recent case of Sun Chong Lee v. United States, 125 F. (2d) 
95 (9th Cir.). In that case it was held that acts prohibited by 
the White Slave Act committed wholly within the boundaries 
of a United States territory constituted a crime under that stat¬ 
ute. While this case involves a territory and not the District 
of Columbia, the language of the statute making it applicable 
to territories is identical with the words employed with respect 
to the District of Columbia, and it would be absurd to delete 
by construction the latter and permit the former to stand. Ap¬ 
pellant’s attempt to distinguish the Sun Chong Lee case is 
lacking in sound legal reasoning. 

With respect to appellant’s contention that the White Slave 
Act is inapplicable to the District of Columbia by virtue of its 
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nonuse, it is sufficient to state—without questioning the valid¬ 
ity of the premise—that lack of enforcement of a criminal stat¬ 
ute cannot alter its terms (Standard Oil Co. v. Fitzpatrick, 86 F. 
(2d) 799). (See Costello v. Palmer, 20 App. D. C. 210, 220; 
Chicago B. & Q. R. R. v. Iowa, 94 U. S. 155, 162.) As the Su¬ 
preme Court of the United States has said, “long-continued 
prac tice and the approval of administrative authorities may be 
persuasive in the interpretation of doubtful provisions of a 
statute but cannot alter provisions that are clear and explicit 
when related to the facts disclosed. A failure to enforce the 
law does not change it” (Louisville & Nashville Co. v. United 
States, 282 U. S. 740). 

To sustain her position that the administrative interpreta¬ 
tion of the White Slave Act supports her interpretation, she 
cites numerous circulars of the Department of Justice, setting 
out an enforcement policy to be followed by United States 
Attorneys. What comfort and support appellant derives from 
these circulars is beyond the comprehension of the Government. 
Each of these circulars merely directs United States Attorneys 
to confine prosecutions under the White Slave Act to cases of 
commercialized vice, leaving it within the discretion of the 
United States Attorneys to prosecute noncommercialized cases 
when they deem it advisable. None of these circulars deals 
with enforcement within the District of Columbia as such. 
Consequently, they do not constitute, as appellant would have 
this court believe, an administrative construction of the statute 
favorable to her. Thus, even if this court were at liberty to 
consider the policy of the enforcement officials, which, as we 
have seen from the above cases, cannot be done, that policy is 
not in conflict with the facts of the present case. 

Appellant further urges that there is a local pandering 
statute which deals with individuals who persuade women to 
engage in prostitution and that it follows, therefore, that the 
White Slave Act has no application to the District. This argu¬ 
ment is utterly lacking in merit. The conduct outlawed by the 
White Slave Act is transportation for any immoral purpose, 
the obvious intention being to lay down a uniform policy with 
respect thereto at every point over which Congress has juris¬ 
diction. The pandering statute does not require the element of 


transportation; and, for other reasons apparent from a reading 
of its provisions, it is evident that Congress did not intend that 
the two statutes cover the same identical subject matter. This 
becomes significant when, as appellant points out, the two 
statutes were adopted by Congress on the same day, and conse¬ 
quently the provisions of both must be given effect. Authority 
for the Government’s position is found in Simms v. Rives, 84 
F. (2d) 871, 66 App. D. C. 24, wherein this court held that the 
Federal Liquor Taxing Act of 1934 was applicable to the Dis¬ 
trict of Columbia, notwithstanding the fact that there was 
adopted for the District the Alcoholic Beverage Control Act, 
and consequently convictions under both acts would be sus¬ 
tained. (See Nuckols v. United States, 99 F. (2d) 353, 69 App. 
D. C. 120.) ' 

In passing, a word should be said about appellant’s argument 
that Congress could not have intended that a taxicab ride of 
three and one-half blocks within the District of Columbia 
should fall within the category of white slavery. According to 
this argument, it would be equally absurd to contend that the 
appellant would be subject to prosecution if the transportation 
happened to embrace a ride of but one block’s duration, if that 
block happened to cross the District line. But even appellant 
necessarily would admit that the statute in that situation would 
be applicable. It follows then, that it is not the length of 
transportation but the fact of transportation that is outlawed 
by the statute, and if there is evidence to support that fact, the 
statute comes into play. 

For all the foregoing reasons, it is respectfully submitted that 
appellant’s contention that the White Slave Act does not 
apply to the District of Columbia is without merit. 

Ill 

Evidence sufficient to sustain a conviction 

Appellant alleges that the trial court improperly overruled 
her motion for directed verdict made at the close of the Govern- 
ment’s case. With respect to this, it is sufficient to state that 
after the trial court made its ruling, the appellant proceeded to 
place before the juiy testimony to establish her defense. No 
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motion for a directed verdict was made thereafter. It is well" 
settled practice that an exception to a refusal to direct a verdict 
at the close of the Government’s case is waived if a defendant 
thereafter proceeds to put in proof. The strength of the Gov¬ 
ernment’s case must then be tested upon an examination of the 
entire record, made upon a new motion to direct a verdict when 
both sides have rested. Smith v. United States, 62 F. (2d-) 
1061, 61 App. D. C. 344 and authorities there cited. 

But without resting upon this fundamental proposition, it 
is clear from the record as a whole, including the testimony of 
the defense, that there was ample evidence to sustain the ver¬ 
dict. Appellant, in arguing this point, attempts to isolate from 
the whole the testimony relating to the particular trip to the 
Hamilton Hotel. The record cannot be considered on appeal 
in this narrow aspect. Taken as a whole, there is*evidence that 
Dorothy Smitley went to work for the appellant as a prosti¬ 
tute; that she engaged in these activities with men unknown to 
her; that all arrangements therefor were made by the appellant, 
and that the agreement between them was to share the pro¬ 
ceeds; that during this period of employment Smitley left the 
apartment for purposes of having relations with men at hotels, 
and that she went to her destination by taxicab, the fare there¬ 
for being paid with money given her by the appellant; that on 
the occasions when she went to hotels, the appellant would ad¬ 
vise her of the room to which she was to go and the fee which 
she collected was never set by her, but by the appellant; that 
on the occasion when she went to the Hamilton Hotel, she was 
accompanied by the appellant and that the purpose of the trip 
was prostitution; she stated the appellant told her to get dressed 
that they were going to that particular hotel; there they saw two 
men whom Smitley had never met prior to that time; and after 
they arrived the women had sexual relations with these men, 
for which appellant collected money and gave her, Smitley, 
half. The taxicab fare on that ride to the hotel was paid by the 
appellant. Agent Malloy testified that he saw the appellant and 
Smitley enter the Hamilton Hotel on the occasion in question ; 
that being the only time Smitley went to the Hamilton, and 
saw the two women enter an elevator and proceed to an upper 
floor. The appellant herself admitted on the witness stand that 


17 


she and Smitley went to the Hamilton Hotel, and that she was 
wearing at the time a silver fox coat, which corroborated the 
testimony of the Government witnesses. Although she ad¬ 
vanced a reason for being at the Hamilton Hotel different than 
that offered by Smitley, the validity of that reason was ques¬ 
tionable and certainly was one to be determined by the jury. 
She did not dispute Smitley’s statement that appellant paid 
the taxicab fare, stating that she could not remember. 

Even assuming therefore that the motion for directed verdict 
had been renewed at the close of the entire case, and had not 
been waived as the record establishes, the trial court would 
have been required to submit the issue to the jury ( Sandquist 
v. United States, 115 F. (2d) 510 (10th Cir.)). 

In reviewing the evidence to determine the propriety of its 
submission to the jury, the question is whether there was some 
evidence, competent and substantial, which fairly tended to 
sustain the verdict. 

United States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 254. 

Abrams v. United States, 250 U. S. 616,40 S. Ct. 28,63 
L. ed 1154. 

Stilson v. United States, 250 U. S. 583, 40 S. Ct. 28, 
63 L. ed. 1154. 

United States v. Manton, 107 F. (2d) 834, 839 
(C.C.A. 2). 

Pierce v. United States, 252 U. S. 239, 251, 40 S. Ct. 

rtA r 

Sj'X JU. VA1. c/Xu. 

As the Supreme Court recently said in this regard, “It is not 
for us to weigh the evidence or to determine the credibility of 
witnesses. The verdict of a jury must be sustained if there is 
substantial evidence, taking the view most favorable to the 
Government, to support it” ( Glasser v. United States, 315 U. S. 
60, 80). This court has^stated, in determining the sufficiency 
of evidence, that consideration should be given to “every fact 
then in evidence tending to sustain plaintiff’s case, and every 
inference reasonably deducible therefrom” and “such a motion 
can onlv be granted when but one reasonable view can be taken 
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of the evidence and the conclusions therefrom” (Smith v. 
United States, 61 App. D. C. 344, 62 F. (2d) 1061 (1933)). 

Appellant relies upon the recent case of Williams v. United 
States, No. 8617, decided January 31, 1944. Apart from the 
fact that the test there applied must be limited consistently 
with the established rule of appellate procedure, as laid down 
by the long line of decisions of the Supreme Court and this 
Court, the facts of that case are so different from the facts of 
the present case as to render its applicability as authority nu¬ 
gatory. In testing the sufficiency of evidence, each case must 
stand upon its own record. “The question whether the effect 
of the evidence was such as to overcome any reasonable doubt 
of guilt was for the jury; not the court, to decide” (Pierce v. 
United States, 252 U. S. 239, 251; Maugeri v. United States, 
80 F. (2d) 199, 202 (9th Cir.)). To hold that there was no 
evidence to sustain the verdict in the present case would re¬ 
quire a substitution by this Court of its judgment for that of 
the jury. 

IV 

Cross-examination of defense witnesses not error 
a. Cross-examination of defendant 

Appellant urges as grounds for reversal cross-examination of 
her by Government counsel while she was on the witness 
stand. With respect to that part of appellant’s argument un¬ 
der point C 2, starting on page 46 of her brief, it is sufficient to 
note that the cross-examination which allegedly occurred does 
not appear in the bill of exceptions and therefore cannot be 
considered on .review under the rules of appellate procedure 
heretofore discussed. That part which is included in the rec¬ 
ord, and which is the only matter which defense counsel ex¬ 
cepted to, pertains to cross-examination of the appellant with 
reference to her arrest for disorderly conduct. This occurred 
as follows: The appellant was asked on redirect examination 
whether she had ever been arrested before the instant case, 
to which she replied, “Never in all my life” In re-cross ex¬ 
amination, Government counsel, in an effort to test the truth 
of this statement, asked her certain questions relative to an 
arrest for disorderly conduct in 1937, and to all of counsel’s 


19 


< 


questions in this respect, the appellant persistently answered 
in the negative. Under no theory can this examination consti¬ 
tute error or grounds for reversal. 

Appellant called no character witnesses in her own behalf. 
By the question propounded by her own counsel, namely, 
whether she had ever been arrested prior to this case, she was 
attempting to bring before the jury evidence of good character. 
Being a witness in her own behalf and testifying to this mat- 
ter, the Government had a right to cross-examine her on this 
subject. It is axiomatic that when a defendant voluntarily 
elects to take the witness stand, he assumes the role of any 
other witness and may be cross-examined to the fullest extent 
{Raj]el v. United States, 271 U. S. 494, 46 S. Ct. 566, 70 L. ed. 
1054; Sawyer v. United States, 202 U. S. 150, 26 S. Ct. 575, 50 
L. ed. 972; Tomlinson v. United States, 93 F. (2d) 652, 68 App. 
D. C. 106, cert, den., 303 U. S. 646. See Jansson v. Larsson, 30 
App. D. C. 203). 

The office of such cross-examination is “to test the truth of 
the statements of the witness, made on direct; and to this end 
it may be exerted directly to break down the testimony in 
chief, to affect the credibility of the witness, or to show intent. 
The extent to which cross-examination upon collateral matters 
shall go is a matter peculiarly within the discretion of the trial 
judge” {United States v. Manton, 107-F. (2d) 834, 845 (C. C. 
A. 2d), cert, denied, 309 U. S. 664). Thus, it is proper to probe 
the witness on cross-examination concerning his testimony on 
-direct, if for no other reason than to determine whether he had 
disclosed upon direct examination all the facts and circum¬ 
stances in reference to that direct testimony {Marin v. United 
States, 10 F. (2d) 271 (C. C. A. 6th)). And if a defendant of¬ 
fers himself as a witness, “he has no right to set forth to the 
jury all the facts which tend in his favor, without laying him¬ 
self open to a cross-examination upon those facts,” the scope 
of such examination being a matter of discretion with the trial 
court {Gowling v. United States, 64 F. (2d) 796 (C. C. A. 6th)). 

The questions propounded by the Government were prop¬ 
erly within the subject matter of the appellant’s testimony in 
chief, and hence, it is difficult to conceive an abuse of discretion 
on the part of the trial judge. The Government is well aware 
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of the authorities relied upon by the appellant in brief to the 
effect that a witness cannot be impeached by evidence of mere 
arrests falling short of convictions. But this rule is manifestly 
inapplicable to the facts of the present case. The Government 
did not on its own motion inquire into the question of arrests. 
That was opened by the appellant herself when, in an effort to 
impress the jury, she testified that she had never been arrested 
during her lifetime, except for a minor speeding charge. Cer¬ 
tainly after this occurred, the Government had a right to in¬ 
quire into the truth of that statement. Marin v. United States, 
10 F. (2d) 271 (6th Cir.). 

But even assuming that the cross-examination was outside 
of the prescribed limits, it does not follow that it constitutes 
reversible error. The appellant denied the truth of the facts 
contained in the questions propounded by the Government. 
Under such circumstances, the authorities uniformly hold that 
a defendant has no ground for complaint, his answers being in 
the negative. 

Clark v. United States, 23 F. (2d) 756, 57 App. D. C. 
335. 

Clifton v. United States, 295 F. 925, 54 App. D. C. 104. 

United States v. Trenton Potteries Co., 273 U. S. 392, 
404. 

United States v. Frankel, 65 F. (2d) 285 (C. C. A. 2d), 
cert, denied, 290 U. S. 682. 

Dawson v. United States, 10 F. (2d) 106 (C. C. A. 

• 9th), cert, denied, 271 U. S. 687. 

It is clear, therefore, that the appellant’s contention that the 
judgment must be reversed because of prejudicial cross-exami¬ 
nation cannot prevail. 

b. Cross-examination of witness Martin not error 

Appellant called in her own behalf, Charles Earl Martin, her 
husband whom she married in December 1942. He testified 
that he had seen Dorothy Smitley living at the appellant’s 
apartment, coming there in the month of September 1942. He 
testified further that during the six weeks’ period that Smitley 
lived at the apartment, he did not hear appellant send her out 
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on any mission of prostitution. He stated on direct examina¬ 
tion that during the period of time that Smitley lived in the 
apartment, he slept with the appellant in the back room. This 
was prior to his marriage to her (Appellee’s App. 76). On cross- 
examination, this witness was asked how long he and the ap¬ 
pellant had been living together, to which he replied, for several 
periods of time beginning in 1938. No objection was made by 
defense counsel to this cross-examination until the prosecutor 
started to ask a question as follows: “And you were the co¬ 
respondent-.” Before the question was concluded defense 

counsel objected. The court sustained the objection to the 
uncompleted question, after it had been fully propounded to 
the court out of the presence of the jury. Defense counsel 
moved to withdraw a juror, based upon the asking of the 
uncompleted question. This was denied (App. 77). 

The trial court, after denying the motion for withdrawal of 
a juror, immediately instructed the jury as follows: 

Gentlemen of the jury, with reference to the question 
that was about to be asked by counsel on cross-examina¬ 
tion the question never having been completed, despite 
that fact the jury is now advised and instructed by the 
court that they absolutely pay no attention to the ques¬ 
tion in its uncompleted form, and you do not draw any 
inference of any kind or character from the fact that the 
question was asked or attempted to be asked; in other 
words, you are not to pay any attention whatsoever to it. 

Whatever impropriety appellant might attach to the ques¬ 
tion sought to have been asked by the Government, it is clear 
that in its uncompleted form, and in the light of the court’s 
admonition above quoted, appellant cannot now claim preju- . 
dicial error. See Sandquist v. United States , 115 F. (2d) 510 
(10th Cir.); Mallory v. United States , 126 F. (2d) 192 (9th 
Cir.); United Stales v. Cohen 2 124 F. (2d) 164, 167 (2d Cir .); 
United States v. Frankel, 65 F. (2d) 285 (2d. Cir.). In the 
language of Judge Learned Hand in the last cited case, the 
refusal to allow the question and the direction to the jury to 
disregard it “was all that could be done.” Unlike the Frankel 
case, the question in the case at bar had not been fully pro¬ 
pounded. Moreover, even if it had been, and if the witness had 
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answered in the negative, no ground for reversal would exist 
under the rule of the Trenton Potteries Co. case, supra, and 
other cases cited in the preceding subsection of this brief. 

Furthermore, and again without arguing the propriety of the 
question sought to be propounded, it is clear from the record 
that under no circumstances could it have prejudiced the ap¬ 
pellant, because the witness, on direct examination, testified 
that he slept with the appellant, while not married to her, in 
her apartment during the entire six-week period when Dorothy 
Smitley was living there. Even assuming that the Government 
was precluded from showing the close and intimate relationship 
existing between the witness and the appellant—which it cer¬ 
tainly had the right to do—it does not follow’ that because an 
uncompleted question might be interpreted unfavorably by the 
appellant, reversal therefor must follow. 

It is well to remember what has been so often repeated, that 
in reviewing a record on appeal, appellate courts will not re¬ 
verse for error, even where it might be conceded to exist, unless 
such error is substantial. “Abstract merrance is hardly pos¬ 
sible in the trial of a case in the federal court; it is never essen¬ 
tial to a valid trial there. [Cases cited.] Too much is said and 
done about too little in the heat and hurry of a trial, for all to 
be important” {Spivey v. United States, 109 F. (2d) 181, 186 
(5th Cir.)). “A system of necessary rules of evidence can exist 
and be obeyed, without affixing indiscriminately to every con¬ 
travention of them the monstrous penalty of a new trial” (Jus¬ 
tice Edgerton in Guy v. United States, 107 F. (2d) 288, 71 App. 
D.C. 89). 

This principle has found Congressional sanction in Section 
269 of the Judicial Code (28 U. S. C. A. § 391), wherein it is 
provided that an appellate court shall not reverse a judgment 
except after an examination of the entire record, without re¬ 
gard to technical errors, defects, or exceptions which do not 
effect the substantial rights of the parties. 3 

•For the background of Section 2G9, see Furlong v. United States (10 F. 
(2d) 492, 495), where it is stated: 

“The object of the legislation is to abolish the old rule that when error Is 
shown prejudice will be presumed. It creates a presumption in favor of the 
judgment and requires the party seeking a new trial to convince the court 
upon the entire record that the judgment is wrong. If the judgment is right. 
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Mr. Justice Frankfurter has recently given rhetorical and 
pointed’expression to this thought. In Johnson v. United 
States , 318 U. S. 202, in a concurring opinion with Mr. Chief 
Justice Stone, he said: 

In reviewing criminal cases, it is particularly important 
for appellate courts to relive the whole trial imagin¬ 
atively and not to extract from episodes in isolation ab¬ 
stract questions of evidence and procedure. To turn a 
criminal appeal into a quest for error no more promotes 
the end of justice than to acquiesce in low standards of 
criminal prosecution. [Italics supplied.] 

V 

No error in court’s rulings on cross-examination of 
Government witnesses 

Appellant next complains of the trial court’s actions in re¬ 
stricting cross-examination of Government witnesses on the 
question of promise of immunity held out to Dorothy Smitley: 
An examination of the bill of exceptions discloses a full and 
searching cross-examination by defense counsel of each Gov¬ 
ernment witness relative to any possible promise of immunity. 
Thus, it appears that Smitley on cross-examination testified 
that she was held in the Women’s Bureau in Washington for 
investigation; that during the three days she was there she 
was not questioned by anyone about the appellant; that it 
was in Baltimore, Alary land, prior thereto, that she spoke to 
two agents of the Federal Bureau of Investigation; that she 
was in Baltimore held as a witness in the trial of a taxicab 

the end of the law has been attained, and it ought not.to be disturbed. Some 
errors are so fundamental as to justify in and of themselves an inference that 
they have perverted the trial. Such, however, is seldom the character of 
rulings on questions of evidence, instructions to the jury, or other matters 
of procedure (Stegeman v. Pa. R. Co. (C. C. A.), 6 F. (2d) 873). 

“The statute is remedial and was intended to produce a fundamental 
change in practice. Its language leaves no room for doubt that it was the 
intention of the Legislature that a judgment should not be disturbed unless 
the court can say from an examination of the entire record that the error 
complained of has in fact affected the substantial rights of the complaining 
party.” 
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driver; that she was in custody nine or ten days there, and 
* that she was anxious to get out of jail; that the Federal Bu¬ 
reau of Investigation agents talked with her the first night 
she was there, when she talked to them about the appellant; 
that she then learned that she was wanted as a witness against 
the appellant, and that they did not tell her that if she would 
cooperate with them they would help her get out, or anything 
like that; she was not under the impression that if she helped 
the Federal Bureau of Investigation in this matter that it 
would help her, but, regardless, she talked to the agents freely; 
she told them where she practiced prostitution and with whom; 
that she knew of no charge having been placed against her 
either in Baltimore or Washington, and that she was released 
in Baltimore after she testified there against the taxicab driver. 
She testified further on cross-examination that she told the 
agents in Baltimore the same story that she related from the 
witness stand during this trial, as far as she could recall. She 
could not recall the exact dates when she went to the several 
hotels, but she could recall the part of the month (Appellee’s 
App. 46). She testified further that she was first in the 
Central Police Station in Baltimore and then she was taken 
to the Baltimore City Jail. When she was asked whether the 
Baltimore City Jail was a much better place than the police 
station, the court sustained an objection, to which no exception 
was taken (App. 50). It was further developed that Smitley 
had a baby eighteen months old and that she advised the agents 
of that fact; that she was anxious to see the baby, but the 
agents did not tell her they were going to arrange for that. 
During her nine-day stay in the Baltimore Jail, the agents 
did not take her out at any time (App. 54). Except on one or 
two occasions, this cross-examination was elicited without ob¬ 
jection from Government counsel, and the appellant was per¬ 
mitted to probe the witness freely. 

Agent Earl C. Johnson testified on behalf of the Government 
that he had discussed this case with Smitley in Baltimore and 
she gave him the information without any inducement or prom- 
- ise. On cross-examination defense counsel inquired of any pos- 


25 


sible immunity which might have been offered Dorothy Smitley 
and, as an examination of the bill of exceptions will disclose, was 
permitted to interrogate the witness on this subject at great 
length. 

Johnson testified in this respect that he spoke to Smitley in 
Baltimore the night she was taken into custody and the follow¬ 
ing morning, and about three or four times after she returned 
to Washington; that during the first conversation Smitley re¬ 
lated to him facts about the appellant. He stated that he had 
advised Smitley that she might have to appear as a witness 
against appellant if she made a statement, that while he had 
been advised by Smitley that she was married and had a child, 
she expressed no wish to see her child, and although she asked 
him if he knew how long she would be kept in custody, he told 
her he didn’t know because she was in the custody of the Balti¬ 
more Police Department (App. 59, 60). Johnston further testi¬ 
fied that when he questioned Smitely he treated her kindly 
and that she was permitted to smoke. 

Agent Arthur Heckerman testified, on direct examination, of 
having seen Smitley at the Raleigh Hotel in"October of 1942. 
That was the full extent of his direct testimony. On cross- 
examination—over the objection of Government counsel, which 
was predicated upon the ground that it was beyond the scope 
of direct examination—defense counsel was permitted a wide 
latitude in determining whether any immunity had been held 
out to the witness Smitley. Although some of the questions 
propounded were excluded upon the objection of the Govern¬ 
ment, the witness was permitted to testify as to the “whole busi¬ 
ness in Baltimore and all the circumstances,” defense counsel 
stating at the time that he would keep his inquiry “within rea- 
sonable limits” (App. 64). The witness testified that he talked 
to Smitley about her conduct in the future and suggested to her, 
as Federal Bureau of Investigation agents always do, “that it 
would be better for her own health if she would try to get away 
from that sort of thing.” (App. 66.) Smitley told him that 
she would be willing to testify against the appellant, and she 
was fully apprised that charges could be brought against her if 
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it was deemed necessary. He testified that no charges had been 
brought against her “because to our knowledge she has not vio¬ 
lated any federal law.” (App. 66.) He testified further that 
Smitley had told him that she was fully aware that she had 
been guilty of violating certain laws when she practiced prosti¬ 
tution, but that she did not ask him whether he would assist 
her in any way to prevent her prosecution because “we informed 
her we couldn’t help her in any of those cases wjiere she had 
violated the law.” (App. 71.) Agent Heckerman testified fur¬ 
ther in cross-examination that neither he nor any of his agents 
made any promise of any nature, direct or indirect, to Smitley’s 
parents or permitted any inference to be drawn of immunity of 
prosecution of Smitley. 4 In the light of appellant’s contention 
in this Court of prejudicial conduct on the part of the trial court 
in restricting defense counsel, it should be noted that all the 
cross-examination of agent Heckerman was beyond the scope 
of his direct examination, but was permitted by the court in 
the interests of justice. 

An examination of the record before this Court, fairly and 
properly appraised, clearly indicates that the appellant was 
permitted a broad scope of cross-examination of Government 
witnesses to establish any possible immunity offered the wit¬ 
ness Smitley. The trial court, as pointed out above, even per¬ 
mitted examination of agent Heckerman on this subject, despite 
the fact it was beyond the scope of direct examination. As 
shown by the authorities heretofore cited, it is well established 
that the extent to which cross-examination shall go is a matter 
peculiarly within the discretion of the trial judge. And this 
action will not be interfered with unless there has been upon 
his part an abuse of discretion. United States v. Manton, 107 
F. (2d) 834 (2d) Cir.). Like the admissibility of evidence of 
all collateral matters, the trial court has a wide range for dis¬ 
cretion in the exclusion of such evidence, and as once stated 
by Mr. Justice Holmes, one reason for' that rule is a “purely 

* Having obtained the information sought from the witness in this respect, 
certainly appellant is not now in a position to say that she Is entitled to a 
new trial because the court, at first, might have restricted his examination 
relative thereto. See Neely v. United States, 2 F. (2d) 849, 851 (4th Cir.); 
FurUmg v. United States , 10 F. (2d) 492 (8th Cir.). 
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practical one, a concession to the shortness of life.” See Umted 
States v. Socony-Vacuum Oil Co., 310 U. S. 150, 230. To 
reverse this case on the ground that the trial court erred in its 
rulings with respect to this cross-examination, would be to 
destroy the discretion lodged in that court and would truly, in 
the words of Mr. Justice Frankfurter, turn this appeal into a 
search for error in a dead record whereby the perspective of the 
living trial would be lost. A mere reading of appellant’s brief 
establishes that to be her desire. See, 1 Wigmore, Evidence (3d 
ed.), § 21, p. 375. 

CONCLUSION 

For the foregoing reasons, it is respectfully, submitted that 
the judgment of the trial court should be affirmed. 

Respectfully submitted. 

Edward M. Cubran, 

United. States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

March 1944. 
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15 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Court 
^ No. 71879 

United States 
vs. 

Carmen Beach, Alias Carmen Martin 

Filed Dec. 21, 1943. Charles E. Stewart, Clerk. 

BILL OF EXCEPTIONS 

Be it remembered, heretofore the Grand Jury of the United 
States in and for the District of Columbia, did find and return 
to and before the Criminal Division of the above entitled Court 
its indictment in four counts against the defendant Carmen 
Beach, charging violations of the White Slave Traffic Act, and 
that at the April Term, 1943, of the said Court, the defendant 
named above, upon being arraigned in person, appeared and 
pleaded not guilty to said indictment. 

Thereafter, on the 26th day of June 1943, the above cause 
came on for trial before the Honorable Justice Matthew Mc¬ 
Guire, one of the judges of said Court, and a jury. The United 
States was represented by Bernard Margolius, Assistant United 
States Attorney, and the defendant was represented by Harry 
T. Whelan, Esq. 

Prior to the empaneling of the jury argument was heard 
by the Court on the defendant’s motion to suppress certain 
evidence which defendant alleged was seized. At the conclu¬ 
sion of the argument Government Counsel advised the Court 
that he had no intention of using any of such evidence where¬ 
upon defense counsel withdraw his motion to suppress. 

( 28 ) 
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16 Statement of Evidence 

Opening statement was made on behalf of the Government 
by Mr. Margolius to the effect that the Government intended 
to prove that the complaining witness, Dorothy Smitley, was 
induced by the defendant, Carmen Beach, to be transported 
and was transported from 1322 15th Street Northwest, in the 
District of Columbia, to the Hamilton Hotel, 14th & K Streets 
Northwest, in the District of Columbia, and three other hotels 
in the District of Columbia, with the intent to commit an im¬ 
moral act, and that the alleged plan used by the defendant was 
to give the complaining witness taxicab fare which was used by 
the complaining witness for the purpose of transportation to the 
hotels, and that on the visit to the Hamilton Hotel the de¬ 
fendant accompanied the complaining witness and paid the cab 
fare; that from this opening statement a motion for a directed 
verdict was made by the attorney for the defendant on the 
ground that the White Slave Traffic Act did not apply to trans¬ 
portation from one point within the District of Columbia to 
another point in the District of Columbia, which motion was 
denied by the Court and an exception duly taken. 

Whereupon the Government, to maintain the issues, called 
the following-named witness, who being first duly sworn, under 
oath, testified as follows: 

Dorothy Smitley testified that she is a woman 22 years of 
age and that she first met the defendant during the first part 
of September 1942, at her apartment, 1322 loth Street North¬ 
west, apartment 22; that she was introduced to the defendant 
% 

by a man named Paco Sciales; that on this occasion she 

17 remained in the apartment for about half an hour and 
as a result of the conversation with the defendant she 

was thereafter employed as a dressmaker in the defendant’s 
dress shop, which she operated in the Kresge Building, at the 
comer of 11th & G Streets Northwest, Washington, D. C. The 
witness testified further that she worked for the defendant at 
the dress shop for three days, the latter day of which she had a 
conversation with the defendant in the dress shop at which 
time the defendant told her that she, the witness, could make 
more money by selling herself. To this the witness told the 
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defendant that she would think the matter over. At that time 
the witness testified further that she was at that time liv¬ 
ing in the defendant's apartment and had lived there from 
the beginning of her employment in the defendant's dress shop; 
and that she had her meals in the defendant's apartment but 
paid no rent or board; the witness further testified that she 
made up her mind to accept the defendant’s proposition the 
afternoon of the day on which she had the conversation with 
the defendant and she did not return to the dress shop there¬ 
after. 

Q. What did you do up there the first day you went to her 
apartment after you finished your employment at the dress 
shop? 

A. I stayed up there, fixed my hair, took my bath, and I had 
lunch. 

Q. Did you have any visitors that day at the apartment? 

A. Yes. 

Q. Who were they? 

A. Men. 

Q. Did you know those men? 

A. No. 

Q. Did you meet them? 

A. Yes; I met them that afternoon. 

18 Q. Who introduced you to them? 

Mr. Whelan. I object. 

A. Carmen. 

The Court. Just a minute. The basis of the objection is 
what? 

Mr. Whelan. The indictment charges that an offense oc¬ 
curred, I believe, on the first day of October, and the witness is 
asked to testify to something that happened in the forepart 
of September. It is not relevant. 

The Court. The intent is relevant to this case. I will allow 
it. 

Mr. Whelan. An exception. 

By Mr. Margolius : 

Q. WTiat did you do there that day when those men came 
there? 

A. I went to bed with them. 
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Q. Did you receive any pay for that? 

A. Yes. 

Q. How much did you get? 

A. Well, some of them paid ten dollars. 

Q. Did you know these men by name? 

A. No. 

Q. How long did you remain at Carmen’s house? 

A. All through the month of September and October and 
part of the month of November. 

Q. Were you employed at any place while you lived at 
Carmen’s house? Did you have any employment at any par¬ 
ticular place? 

A. No, I didn’t. 

Q. What did you do for a living at that time during that 
period of time that you lived with her? 

A. I went to bed with men. 

Q. Who arranged for those engagements? 

A. Carmen. 

19 Q. Did you know any of those men personally? 

A. No. I didn’t. 

Q. During the month of October did'you have occasion to 
go to any particular hotel here? 

Mr. Whelan. I object, if your Honor pleases. That ques¬ 
tion is quite leading. During the month of October did you 
have occasion to go to any hotel? 

The Court. Objection sustained. 

By Mr. Margoltus: 

Q. Did you at any time leave the apartment for purposes 
of having intercourse with men? 

A. Yes, I did. 

Q. Where did you go? 

A. I went to hotels in the city. 

Q. Can you tell us which hotel? 

A. Yes, sir. I went to the Raleigh, to the Wardman Park, 
to the Roger Smith and Hamilton, and other hotels also. 

Q. All right: when did you go to the Raleigh Hotel? 

A. It was in the latter part of October. 

Q. And how did you go there? 

Mr. Whelan. I object. 
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A. In a taxi. 

Mr. Whelan. I object. 

The Court. What is the basis of your objection? 

Mr. Whelan. The basis of the objection is the indictment 
charges on the first day of October she went to the Raleigh. 

She has testified the latter part, and I move to strike the an¬ 
swer. We have a specific charge in Count One that on the 
first, day of October. 

The Court. The Government is not limited to specific proof 
that the alleged offense occurred on the first day of October. 

In other words, it could allege it occurred on the 
20 first, and then prove it occurred three or four months 
later. 

Mr. Margolius. I think the law is well settled that it can be 
proven within three years of the indictment. There is an 
abundancy of authority on that. 

Mr. Whelan. Dates do become important there. 

The Court. Just a minute. 

Mr. Margolius. The dates do become important her^ 

The Court. I will exclude the question as asked. 

By Mr. Margolius: 

Q. How many times did you go to the Raleigh Hotel? 

A. Just once. 

Q. And when was that? 

A. In the latter part of October. 

Mr. Margolius. I think I may proceed, your Honor. 

The Court. Yes. 

The witness testified that she went to the Raleigh Hotel by . 
taxicab after leaving defendant’s apartment and that she paid 
for the taxi fare with money given her by the defendant before 
starting out on the date. She testified further that she did not 
know whom she was going to see. When asked how she knew 
which room to go to she answered, “She would always tell me - - 
the room to go to.” She testified that she did go to the Raleigh 
Hotel on the occasion in question and that she was dressechat 
that time in a short “chubby” jacket and was wearing a yellow • 

dress. She had no recollection of the room she went to but 

/ . 

testified that “I think it was on the seventh or eighth floor of 
the Raleigh.” She remained in the room for about fifteen or 


twenty minutes, during which time she had intercourse with a 
man and received pay for the same, which she believed was 
Fifteen Dollars, and which amount die did not request; she 
thereupon left the Raleigh Hotel and went bade to the, 
apartment. 

21 - She then testified: 

Q. By the way, Miss Smitley, what name did you use 
when you lived at Carmen Beach’s? 

A. Dorothy Christianny. 

Q. What is that? 

A. Dorothy Christianny. 

Q. Why did you use the name of Dorothy Christianny? 

A. Naturally, I didn’t want to use my right name anyhow. 

Q, How did you pick the name Christianny? 

A. Carmen gave it to me. 

Q. Any particular reason she told you about it? 

A. Yes; she said it was Spanish. 

Thereupon the witness testified further that in the forepart 
of November she went to the Roger Smith Hotel, which was 
the only occasion she ever went to that hotel. At this point 
defense counsel objected to anytestimony relative to the Roger 
Smith Hotel on the ground that the indictment alleged October 
5th and the proof indicated the forepart of November as the 
time of the offense. The Court overruled the objection, to 
which an exception was duly noted. The witness testified that 
she went to the Roger Smith Hotel from the defendant’s apart¬ 
ment in a taxicab. The witness was asked how the fare was 
paid on that occasion, to which she answered, “the fare was 
given to me by Carmen.” SHe testified further that the purpose 
for which she went to the Roger Smith Hotel was for prostitu¬ 
tion and that she saw a man there whom she had seen once be¬ 
fore in the defendant’s apartment; that she was sent to the 
Roger Smith Hotel by the defendant and remained there for 
about two hours. # * * While she was in the Roger Smith die 
jpent to bed with a man, for which she was paid; when she left 
the Roger Smith Hotel she returned to defendant’s apartment, 
by taxicab, alighting therefrom at the comer of 14th Street and 
Rhode Island. 
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22 Thereupon the witness testified as follows: 

Q. Now you mentioned the Hamilton Hotel? 

A. Yes, sir. 

Q. When did you go there? 

A. It was in the forepart of November. 

Q. And why did you go to the Hamilton Hotel? 

A. For the purpose of prostitution. 

Q. Who did you see there? 

A. There was an Army officer and a civilian. 

Q. And did you go there with anyone? 

A. Yes, sir; Carmen went with me. 

Q. Where were you before you went to the Hamilton Hotel? 
A. In the apartment. 

Q. And did you know where you were -going when you left 
the apartment? 

A. Yes, sir. She had told me to get dressed; that we were 
going to the Hamilton Hotel. 

Q. Why did you go to the Hamilton? 

A. For the purpose of prostitution. 

Q. How was Carmen dressed on that occasion? 

A. She had on a silk fox coat. 

Q. And what were you wearing?' 

A. This short fur jacket. 

Q. Where did you go when you got to the Hamilton? 

A. On the sixth floor, I believe. 

Q. You believe the sixth floor? • 

A. Yes. 

Q. And did you go to a particular room? 

A. Not that I remember—I don’t remember the room. 

Q. You don’t remember the room? 

A. No. 

Q. What did you do after you got there? 

23 A. We had breakfast; then we went to bed. 

Q. Who went to bed? 

A. Carmen went to bed with one man, and I went to bed 
with the other man. 

Q. In separate rooms or the same room? 

A. In the same room. 

Q. Had you ever met those men before? 
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Tiie Court. The same ruling. 

Mr. Margolius. I can supply it. 

By Mr. Margolius: 

Q. How many times were you at the Hamilton? 

A. Just once. 

Q. This same occasion? 

A. Yes, sir. 

The witness testified further that in the latter part of October 
she went to the Wardman Park Hotel which was the only 
time she ever went there; that there she saw a Chinese man 
in Annex “E,” whom she had seen once before in the de¬ 
fendant’s apartment. She went to the Wardman Park Hotel 
alone after being told to go there by the defendant and went 
there by taxicab, the fare being paid by the defendant. She 
testified when she got to the Wardman Park Hotel she went 
to bed with the Chinese man for which she was paid but she 
could not recall the exact amount. She thereafter returned 
to the apartment of the defendant. She testified that the 
money she received from the occasions when she went to the 
hotels, about which she had testified, was given to the 
25 defendant, half of which was hers. 

Thereupon counsel for the Government and the de¬ 
fendant approached the bench and Government counsel in¬ 
formed the Court that the questions next to be propounded 
to the witness involved evidence of transportations of the 
same character as shown by the witness heretofore, other than 
those in the indictment, for the purpose of establishing intent. 
Defense counsel objected to this line of questioning, the Court 
overruled the objection, to which an exception was duly noted. 

Thereupon the witness testified that while she was at the 
defendant’s apartment she went to the Mayflower Hotel, Bur¬ 
lington Hotel, Cairo Hotel and the Washington Hotel, and that 
she went to each of these hotels at the suggestion of the de¬ 
fendant for the “purpose of prostitution”; that she went in 
taxicabs alone, the fares for which were paid by the defendant; 
that she would be paid by the men at the hotels when she 
went there and that all of these trips were in the months of 
September, October, and the first part of November 1942. 
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In cross examination Dorothy Smitley testified as follows: 

That she was married on February 3,1941, in the District of 
Columbia to James E. Smitley and had one child; that her 
home at the present time was in Arlington, Virginia; that her 
husband was in the armed forces during September and Oc¬ 
tober 1942, and was still in the Army; that during the first 
part of September 1942, she was living on Penna. Avenue, near 
Washington Circle, and that her child was with her parents 
in Arlington, Virginia; and that she was not practicing pros¬ 
titution but was working at that time and had not practiced 
prostitution at any time theretofore; that she did not recall 
the name of the woman with whom she worked in the dress 
shop of the defendant; that she first became acquainted with 
the defendant in the forepart of September 1942, and denied 
that she had been requested to pay room rent while living at the 
apartment of the defendant; she admitted that she 
26 wrote the defendant telling her that she, the witness, 
owed the defendant some money and would pay the 
same when she got it, which letter was written in the month 
of November, after the 15th according to her recollection and 
that she had borrowed money from the defendant but did 
not recall the exact amount; and she testified further that the 
money that she was talking about in that letter was money 
which she had borrowed from the defendant. She testified 
further: 

Q. Now, didn’t you testify before the Grand Jury? You 
testified before the Grand Jury, did you not? 

A. Yes, sir. 

Q. And didn’t you testify there that it was the first day of 
October? 

A. I don’t remember of testifying that. 

Q. Was your testimony before the Grand Jury' in substance 
the same as it was here today? You gave the same testimony, 
did you not; the same evidence? 

A. Yes, sir. 

Q. Before the Grand Jury? 

A. Yes, sir. 

Q. As you gave today? 

A. Yes, sir. 
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Q. And it was clear in your mind that the only time and 
them was only one time you went to the Raleigh Hotel: is 
that right? 

A. That is right. 

Q. When did you first talk to Mr. Heckerman? You know 
whom I mean; the F. B. I. Agent? 

A. Yes, sir. 

Q. When did you first talk to him? 

A. It was November 17th in the Women’s Bureau of Wash¬ 
ington here. 

Q. At that time you were under arrest, weren’t you? 
27 A. They didn’t tell me I was arrested. They tell me 
I was under investigation. 

Q. You were taken to the Women’s Bureau, were you not? 

A. Yes, sir. 

Q. And by the police? 

A. Yes, sir. 

Q. And, by the way, you were not living at Fifteenth Street 
then, were you? 

A. I was. 

Q. You were. And you wanted Carmen to help you, didn’t 
you? 

A. I did not. I didn’t call Carmen. I didn’t have any¬ 
body else call her. 

Q. You didn’t call her? Who did you call when you were 
arrested? 

A. I didn’t call anybody. 

Q. How many days were you arrested? 

A. I was arrested on Saturday night and they let me out on 
a Wednesday night. 

Q. When you say “they let” you out who do you mean? 

A. The police. 

Q. During that three days you talked to Mr. Heckerman, 
did you not? 

A. Yes, sir. 

Q. You were released without any charge being placed 
against you, weren’t you? 

A. Yes, sir. 

Q. And where were you arrested? 
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A. In the York Hotel on Ninth Street. N 

Q. In the York Hotel? 

A. Yes, sir. 

Q. And were you with anybody when you \yere arrested? 

A. Yes, I was. 

28 Q. Who were you with? 

A. I was with a soldier. 

Q. A soldier? 

A. Yes, sir. 

Q. Now, in your testimony here today when Mr. Margolius 
was questioning you you did not tell us about any trip to the 
York Hotel? 

A. There wasn’t any trip to the York Hotel. 

Q. You did this on your own, didn’t you? 

A. He was my boy friend. I had been going with him for 
about six months. 

Q. You don’t mean your husband? 

A. No. 

Q. This was a soldier you had been going with? 

A. That is right. 

Q. So you were going with this soldier during September, 
October, and November, were you not? 

A. Yes, sir. 

Q. You were going with him during the time you claim that 
Carmen was sending you to these hotels, were you not? 

A. Yes. 

Q. Are you sure of that? 

A. Yes; I would go out with him at night. 

Q. And you would stay at hotels with him, too, would you 
not? 

A. Not every time I went out with him. 

Q. How many times? 

A. Maybe on an average of once a week I would stay in a 
hotel with him. 

Q. And you would stay at different hotels; is that right? 

A. That is right. 

Q. What other soldiers or anyone else, how many others, 
would you go out with under those circumstances, with just 
friends, I mean? 
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A. I just went out with him. 

Q. What is his name? 

A. The name on his pass was James Ryan. 

Q. I didn’t hear what you say. 

A. James Ryan. 

Q. You say the name what? 

A. James Ryan is the name on his pass. 

Q. You mean his military pass? 

A. Yes; James Ryan. 

Q. You knew he was J*ames Ryan other than that? He told 
you his name was James Ryan? 

A. Yes, sir; he told me his name was James Ryan. 

Q. When was the last time you saw him? 

A. The last time I saw him was when I was taken into the 
Women’s Bureau. I didn’t see him after that. 

Q. 'RTien was he released? 

A. I don’t know. 

Q. Pardon? 

A. I don’t know. 

Q. You had known him for six months; been out with him 
and he was a friend of yours? 

A. Yes, sir. 

Q. Did he send anybody or come to the Women’s Bureau to 
try to get you out? 

A. Yes, sir. 

Q. And there was not any charge placed against you? They 
were holding you for investigation, were they not? 

A. Yes, sir. 

Q. Now, the first day you were taken to the Women’s Bureau 
were you questioned by anyone about this defendant? 

A. No, sir. 

Q. The second day were you questioned by anyone about 
,her? 

30 A. No, sir. 

Q. The third day? 

A. No, sir. 

Q. Pardon me? . 

A. No, sir. 

Q. When did you first mention to any of the police or the 
Department of Justice agents the name of Mrs. Martin? 


A- It was in Baltimore. 

Q. Were you arrested in Baltimore? 

A. No, sir; I wasn't arrested. 

Q. Who was it you talked to in Baltimore about Mrs. Mar¬ 
tin? 

A. Mr. Johnson and Mr. Higginson. 

Q. Who are they, please? 

A. They are Federal agents of the F. B. I. 

Q. How did you come to meet them? 

A. I was a witness in a court trial in Baltimore and I met 
them then. 

Q. What kind of a court trial? 

A. It wasi a taxicab driver’s trial. 

Q. What was he charged with? 

A. He was charged with transporting, I believe. 

Q. A female? Transporting a woman? 

A. Yes, sir. 

Q. For prostitution? 

A. Yes, sir. 

Q. Were you that woman? 

A. I was one of the women. 

Q. Then you were practicing prostitution in Baltimore, were 
you not? 

A. Yes, sir. 

Q, So that these agents talked to you, and I will ask you: On 
that occasion were you charged with anything? 

31 Mr. Margoltus. I object to whether or not this party 
was charged with anything. This has gone far enough. 

The' Court. It is immaterial whether she was charged with 
anything or not. But come to the bench. 

(The following proceedings were had at the bench out of the 
hearing of the jury:) 

The Court. What is you theory as to this, Mr. Whelan? 

Mr. Whelan. If the witness was arrested in Washington, 
questioned by the police, after having violated the law, and 
no charge was placed against her, and we can show that then 
we have a right to develop whether or not any inducement was 
held out to her if she would make a statement against this de¬ 
fendant, and that no charge would be filed against her, or if 
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after talking to the agents of the F. B. I. no charge was placed 
against her I think that goes to her bias and credibility as a 
witness, and I think it is a very clear case of it. 

Mr. Margolius. I think if any hope of immunity was held 
out to her you may show it. 

Mr. Whelan. Here is a person who was arrested and no 
charge filed against her. Then she becomes a witness. She 
testified thus far she had a talk with the agent about this de¬ 
fendant when arrested in Baltimore. I think the jury should 
know about that. If no charge was filed against her and she 
made a statement against this defendant it certainly goes to 
the weight of her testimony in the case. 

The Court. I will permit your question. 

(The following proceedings were resumed in the presence of 
the jury:) 

Mr. Whelan. What was the last question, Mr. Brewer? 

(The pending question was thereupon read by the reporter.) 

By Mr. Whelan: 

Q. (Continuing.) You testified these agents talked to you 
in Baltimore? 

32 A. Yes, sir. 

Q. And that is the first time you mentioned the name 
of the defendant; is that right? 

A. Yes, sir. 

Q. Now, how long were you under arrest in Baltimore? 

A. I don’t know the exact number of days. I believe it was 
about nine or ten days. 

Q. You were in custody nine or ten days, is that right? 

A. Yes, sir. 

Q. And of course you were anxious to get out, were you not? 
You did not want to stay in jail, you wanted to get out, didn’t 
you? 

A. Of course. 

Q. And how many days were you there before the F. B. I. 
agents talked to you? 

A. They talked to me the first night I was there. 

Q. The first night? 

A. Yes, sir. 

Q. Just where were you arrested in Baltimore? 


A. Where? 

Q. Where? 

A. It was in the Embassy Theater on East Baltimore Street. 
Q. And were you with any one? 

A. Yes. 

Q. Who. 

A. I was with a man by the name of Mr. Shaffer. 

Q. Mr. Shaffer. Is he a friend of yours? 

A. Yes, sir. I knew him. 

Q. Did he go out with you? 

A. Yes, sir; took me dancing several times. 

Q. Took you dancing? 

A. Yes, sir. 

Q. He was a friend of yours in Baltimore? 

33 A. Yes, sir. 

Q. You would go out with him sometimes and during 
the other times you practiced prostitution, is that right? 

A. No, sir; I had quit practicing prostitution when I would 
go out with him. 

Q. Oh, you quit? 

A. Yes, sir. 

Q. Was he in the Army? 

A. No, sir; he wasn’t. 

Q. As to the two agents the first night you were arrested you 
talked with them on that night and was anything mentioned 
about Carmen here, or did they talk solely about the Baltimore 
case? 

A. I talked about Carmen. 

Q. You did the first night, is that right? 

A. Yes, sir. 

Q. And did you talk about the Baltimore case, too? 

A. Yes, sir. 

Q. And then you knew that the agents wanted you as a 
witness against Carmen, did you not? 

A. Yes, I did. - * . • 

Q. And they told you, did they not, that if you would co¬ 
operate with them they would help you get out? 

A. No, sir; they didn’t tell me anything like that. 







44 


Q. You knew if you would help them you would get out or 
it would help you, didn't you? 

A. No; I did not. 

Q. But you talkfed with them very freely? 

A. Yes, sir. 

Q. You told them where you practiced prostitution? 

A; Yes, sir. 

Q. And with whom you practiced it? 

A. Yes, sir. 

34 Q. And you were very cooperative and there has not 
been any charge placed against you in the city of Balti¬ 
more? 

A. No, sir; I don't know of any. 

Q. Or the city of Washington? 

A. No, sir; I don’t know of any charges. 

Q. Is that right? 

A. I don't know of any charges. 

Q. Were you released? 

A. Yes, sir. 

Q. Were you released in Baltimore after you testified against 
the tsixicab man? 

A. Yes; I was. 

Q. When I say released I mean permitted to go free; is that 
right? 

A. Yes, sir. 

Q. Then was when you told the agents all about the things 
you did in Washington practicing prostitution? 

A. Yes, sir. 

Q. Has any charge been filed against you? 

Mr. Maegoltos. I think that has been gone into sufficiently. 
The Coubt. She has not as far as she knew. 

By Mr. Whelan: 

Q. You would know if a charge had been filed against you? 
Mr. Mabgoltcs. I object to arguing with the witness. 

A. Yes, sir. 

By Mr. Whelan : 

Q. She said as far as she- knows. You would know, would 
you not? 



TheCounr. She stated she does not know. 

Mrr Whelan. All right, sir. 

By Mr. Whelan: 

35 ,Q. So, having testified in Baltimore as a witness and 

no charge having been filed against you, you felt pretty 
sure that if you would make a statement against Carmen con¬ 
cerning your practicing of prostitution in Washington that you 
would not be charged with anything. Didn’t you feel that way 
about it? 

Mr. Maegoltos. I object. 

Mr. Whelan. It was not quite the way I wanted to phrase 
it. I withdraw it. 

By Mr. Whelan: 

Q. You were released after you testified in Baltimore? 

A. Yes, sir. 

Q. You had been in jail nine days, is that right? 

A. Yes, sir. 

Q. And, having gone through that, possibly you knew that 
if you would cooperate with the agents and become a witness 
against Mrs. Martin in this case that they would help you to 
the extent that no charges would be filed against you here, is 
that right? 

Mr. Margolius. I object. That is not a proper question. 

The Witness. No. 

The Court. Her feeling was immaterial in the matter. 

By Mr. W hela n: 

Q. Did you tell the F. B. I. agents you talked to in Baltimore 
the truth about your employment with Mrs. Martin? 

A. I did. 

Q; So that you told them the same story that you told here 
today, isn’t that right? 

A. Yes, sir; so far as I know I told the same story. 

„ Q. In other words, when you talked about this case to anyone 
anywhere, the Grand Jury or anybody else, you told the same 
story that you told here today, is that right? In other words, 
you have told the truth about it, haven’t you? 

A. Yes; I have told the truth. 

Q. So that you told the agents that it was in the 
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latter part of October that you went to the Raleigh Hotel, 
and not the first of October; isn’t that right? 

A. I am sorry I don’t recall. I said today the latter part 
of October. As I recall, the latter part of October. 

Q. Yes; so I asked you if you told the agents the same as 
you testified today when you said the latter part of October. 
So I ask you now if you told the agents it was the latter part 
of October the only visit you made to the hotel? 

The Court. She said she does not know what she told the 
agents, but her best recollection was it was in the latter part 
of October. 

Mr. Whelan. But she said on one occasion- 

The Court (interposing). That is her present statement. 

By Mr. Whelan: 

Q. Tell me now when was it you went to the Roger Smith 
Hotel? 

A.. It was the forepart of November. 

Q. Meaning the first week in November? 

A. The first part of the month of November. 

Q. Now, this indictment charges or the charge against Mrs. 
Martin is that it was on October 5th that you went to the 
Roger Smith Hotel. Did you tell anybody at any time the 
particular date, such as the fifth, first or second or third, or 
the 20th? 

A. I don’t recall any dates. 

Q. Do you mean by that you do not recall having told them, 
or is your testimony you do not recall any date at all? 

A. Not any certain date; but I recall the part of the month 
I went to the Roger Smith. 

Q. And do you state now positively that your trip to the 
Roger Smith Hotel was in the forepart of November? 

A. Yes, sir. 

37 Q. With reference to your trip to the Hamilton Hotel* 
the indictment charges it was on October 13th. Did 
you ever tell anyone or testify before the Grand Jury that 
on October 13th you went to the Hamilton Hotel?. 

A. I don’t remember testifying the exact date. 

Q. You told us. a moment ago you'did not know any exact 
date, is that right? 
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Q.. Did you meet her husband there? 

A.. She did not have any husband them . 

Q. When was she married, do you know? 

A. No; I don’t. 

Q. Did you meet a Mr. Martin there in a Naval officer’s uni¬ 
form or a Naval uniform? 

A. Yes, sir. 

Q. And he was introduced to you as Mr. Martin, was he not? 
A. Yes. sir. 

Q. Now, you would eat your breakfast there and dinner? 

A. Yes, and dinner. 

Q. And then you would buy your lunch, is that right? 

A. Yes, sir. 

Q. Now, at all times when you went to these Various hotels 
you had money in your pocket, didn’t you? 

A. I did not. 

Q. You did not? 

A. No; I didn’t. 

Q. Did I understand you to say that the third or fourth day 
you worked at the dress shop or three days, and then you went 
up to the apartment and engaged in prostitution? 

39 A. Yes, sir. 

Q. And then you testified, if I understand you cor¬ 
rectly, that each night you were paid your share? 

A. Yes, sir. 

Q. And that you did it every day? 

A. Yes, sir. 

Q. How come you didn’t have any money? 

A. Because I always give it to Carmen to keep for me. 

Q. So that she has kept your money, is that what you mean? 
A. She was keeping my money; yes, sir. 

Q. When did she give it to you? ‘ 

A. She would give me it when I asked for it. 

Q. Did you keep a record of it? 

A. No. 

Q. You didn’t? 

A. No, sir. 

Q. So that rather than you have even a few dollars in your 
pocket you would go out of there without anything at all except 
cab fare? 
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A. When I went out on a date I would take nothing but the 
cab fare with me, that is all. 

Q. Did you take cab fare back to the apartment? 

A. After the date I would have cab fare. 

Q. Suppose something happened so you did not keep the 
date, how did you get back? 

- A. But the dates were always kept. 

Q. Now, as I understand, you just carried only fifty cents 
for the cab fare; is that right? 

A. Sometimes fifty cents, sometimes a dollar. When I would 
go out on a long ways it would be a dollar. If it was just a short 
ways it would be .fifty cents. 

Q. You heard quite regularly from your husband who was 
in the army, didn’t you? 

40 A. No, sir; I didn’t hear from him while I was at 
Carmen’s house. 

Q. Pardon? 

A. No, sir; I didn’t hear from him while I was at Carmen’s 
house. 

Q. Did you hear from him while you were going six months 
with this other man? 

Mr. Margolius. I object to this line of inquiry. 

The Court. It is immaterial. 

Mr. Whelan. I think it is material, Your Honor. 

The Court. It does not reflect anything. 

Mr. Whelan. All right. 

By Mr. Whelan : 

„ Q. I will ask you this question: Did your husband make an 
allotment for you and your child? 

Mr. Margolius. I object. 

The Court. Immaterial. 

Mr. Whelan. I think her financial status might be reflec¬ 
tive. 

The Court. Immaterial. 

Mr. Whelan. Note an exception. 

By Mr. Whelan: 

Q. What name did you use in Baltimore? 

A. Sir? 
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Q. What name did you use in Baltimore? 

A. Dolores Christianny. 

Q. And were you kept in the regular jail in Baltimore, or 
just where were you kept in custody that nine-day period? 

A. I was in the Central Police station, and then they took 
me to the Baltimore City jail. 

Q. Were you sentenced at all? 

Mr. Margolius. An objection. No charges were filed. 
41 A. No, sir. 

The Court. She has already testified no charges were 
filed against her. 

By Mr. Whelan: 

Q. The Baltimore City jail is a much better place than the 
Central Police Station, is it not? 

Mr. Margolius. An objection. 

The Court. That is immaterial. 

Mr. Whelan. I think it is material. 

By Mr. Whelan: 

Q. You were sent to the Baltimore City jail? 

Mr. Margolius. I object. 

The Court. That is immaterial. 

Mr. Whelan. I think the jury should know if there was 
any difference in that treatment as to when- 

The Court (interposing). Mr. Whelan, the substance of 
what counsel presumably is trying to elicit has already been 
obtained in effect, which is that no charges were placed against 
her. 

Mr. Whelan. All right, sir. I cannot develop it further 
then. 

By Mr. Whelan : 

Q. Are you acquainted with or do you know a person, or are 
you familiar rather with the premises at 1716 Eye Street 
Northwest? 

A. Yes, sir. 

Q. By the way, that is the same address that you said you 
met Bncco, is that right? 

A. No, sir. I met Paco at Seventeenth and Pennsylvania 
Avenue Northwest. 
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Q. I see. What is that 1716 Eye Street Northwest? 

A. The Copacabana Nite Club. 

Q. Did you talk to a person there named Turrillo, anybody 
by that name? 

42 A. No, sir; T do not remember that name. 

Q. Do you know a waitress there by the name of 

Turillo? 

A. No, sir. 

Q. Did you know a woman there who played the piano? 

A. Yes, sir. I did not know her personally. I knew her 
when she played there, that is all. I talked to her while she 
was playing. 

Q. After you were arrested in Washington when you were 
here for three days and released, you went to that place at Eye 
Street, didn’t you? 

A. Just once after that I went there. 

Q. I will ask you if you on your visit there and shortly after 
your arrest, if you did not state to the piano player that you 
were promised that if you would make a statement against 
Carmen that you would be released? 

A. No, sir; I don’t remember telling any piano player. 

Q. Did you say you had made a statement and that you were 
released? 

A. No, sir; I don’t remember saying anything to the piano 
player about Carmen at all. 

Q. You did talk to her, didn’t you? 

A. I said “Hello.” She was playing. 

• Q. You did talk to her? 

A. Yes. 

Q. Who were you with when you went there? 

A. I was by myself. 

Q. You went there alone? 

A. Yes, sir. ~ • 

Q. Do you recall about what time of the day or night it was? 
A. It was in the night. 

Q. It was in the night. And were you still living there at 
1522 at that time or 1322? 

A. No, sir. 

Q. When was it that you left Carmen’s apartment? 
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A. I left her apartment on the evening of November the 
15th. • . • 

Q. According to your testimony, you were^ getting along very 
nicely there. You were making plenty of money, weren’t you? 

A. Yes, sir. 

Q. And did you leave or did Carmen tell you to leave? 

A. She did not tell me to leave. I went out. I had a date, 
and I went out. 

Q. You just went out? 

A. Yes, sir. She had an argument that afternoon, something 
about a costume left at the Copacabana. I went to get the 
costume, and I had to wait for the owner of the costume, and 
she thought I took too long, and when I come back she was 
angry. And I had an appointment with James Ryan, and I 
was late. 

Q, That was the night you were taken to the Women’s Bu¬ 
reau, is that right? 

A.. Yes, sir. 

Q. Now, when you were taken to the Women’s Bureau from 
the argument you had with Carmen, you were pretty angry 
with Carmen, weren’t you? 

A. No; I wasn’t. 

Q. You had an argument with her? 

A. I tried to explain to her what took me so long. 

Q. She was very nice to you, according to your testimony, 
is that right? 

A. Yes; she was nice to me. 

Q. And you did make a statement against her in Baltimore, 
didn’t you? 

A. Yes; I made a statement against her. 

Q. And you were not angry when you made that state¬ 
ment, were you? 

44 A. No; I wasn’t angry. 

The Court. We will suspend now, gentlemen. Court 
will reconvene at one-thirty. Just respite until that time. 

I want to admonish you with the same admonition given you 
this morning, not to talk about this case with each other, and 
of course not with anybody else. The others will remain seated 
until the jurors leave. 

(Whereupon, at 12:30 o’clock p. m., a recess was taken.) 
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Court reconvened at 1:30 o'clock p. m., pursant to the taking 
of a recess at noon. 

The Court. You may proceed, Mr. Whelan. 

Whereupon, Dorothy Smitley (resumed), the witness on 
the stand at the time of the taking of the recess, resumed the 
stand and testified further as follows: 

Cross-examination by Mr. Whelan: 

Q. Mrs. Smitley, after you were released from Baltimore jail, 
Baltimore City jail, did you ask any of the Federal Bureau of 
Investigation agents to go to Mrs. Martin’s apartment and get 
your clothing? 

A. Yes; I did. 

Q. And Mrs. Martin told you, did she not, before then that 
she was going to hold your clothing until you paid her the rent 
you owed her, didn't she? 

A. I did not. 

Q. No; I say, didn't she tell you that? 

A. No ‘ r she didn’t tell me that. 

Q. Did the agents come back with your clothing? 

A. I went with them. 

Q. I see. And did you get your clothing? 

A. I got some of the things. 

45 Q. And did she hold some of them? 

A. Yes. 

Q. And for what reason did she say she was not giving you 
the rest of the clothing? 

A. She said she was holding them for the rent. 

Q. And did she tell you in the presence of the agents how 
much rent you owed? 

A. No; I don’t believe she did. 

Q. Are you sure? 

A. I don't remember. 

Q. You claim you did not owe her any rent? 

A. No, sir; I did not owe her any rent. 

Q. When you were there with the agents and you were there 
to get your clothing, and she said she was holding the clothing 
for the rent, didn’t you ask then how much rent was owed? 
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A. I did not. 

Q. Did the agents ask? 

A. No. 

Q. Do you drink?- I mean intoxicating liquors. 

A. Yes; I do. 

Q. And were you drinking when you were talking to this 
piano player up at 1716 Eye Street? 

A. No, sir; I wasn’t there long enough to drink. 

Q. But were you drinking when you went there? 

A. No, sir. 

Q. You are pretty sure about that? 

A. I am positive. 

Q. How old would you say your child is now? 

A. He is eighteen months old. 

Q. Eighteen months. When was he bom? 

Mr. Margolius. I object. 

Mr. Whelan. That is all right. I will withdraw it. 
46 By Mr. Whelan: 

Q. Now, how long, or how many months, rather, in the 
eighteen-month period, did you live with your child? 

A. I lived with him approximately a year. 

Q. Now, you told the agents in Baltimore when they ques¬ 
tioned you that you were married, didn’t you? 

A. Of course. 

Q. And you told them you had a baby, did you not? 

A. Yes. 

Q. And you were anxious to see your baby, were you not? 

A. Yes; I was anxious to see him. 

Q. And how often did you see your baby? 

A. I seen him every day. 

Q. I mean as a general rule? 

The Court. No; do not ask that. 

Mr. Whelan. I won’t go into that. 

By Mr. Whelan: 

Q. Did the agents tell you they were going to arrange for 
you to see your baby? 

A. No; they didn’t. 

Q. Now, during the nine days in the city.jail in Baltimore did 
the agents take you out of the jail at any time? 
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A. No, sir. . 

Mr. Whelan. That is all. ’• * 

Witness Earl C. Johnson testified as follows: That he was 
a special agent of the Federal Bureau of Investigation and had 
occasion to speak to Dorothy Smitley in Baltimore when she 
was “incarcerated as a state witness” and that he discussed 
with her at Baltimore her activities at the time she was at the 
home of Carmen Beach Martin. He testified further that the 
information which he obtained from Dorothy Smitley 
47 was not induced by any promise, the witness stating 
that he did not promise Smitley anything; that he had 
seen the witness on prior occasions in Washington, beginning 
in October 1942; that he had seen her in the Raleigh Hotel in 
Washington on October 27, 1942, when he was with Special 
Agent Heckerman, of the F. B. I., who was in the hotel to see 
some friends; that he happened to see Dorothy Smitley enter 
the lobby of the Raleigh Hotel, come through the lobby and 
go into an elevator. The witness testified that he saw the eleva¬ 
tor indicator stop at some floor, which floor he could not recall; 
he testified further that Agent Heckerman went into another 
elevator and disappeared from sight while he remained in the 
lobby. The witness also testified that he saw Dorothy Smit¬ 
ley on November 6, 1942, in the Roger Smith Hotel; that on 
that date he was assigned to work on White Slave Traffic Act 
matters and was making the rounds of the various hotels and 
that he happened to see Dorothy Smitley drive up in a taxi¬ 
cab before the Roger Smith; he followed her into the hotel and 
went up on the elevator with her. She stopped at the fourth 
floor and entered room 423; that he waited until she came out 
of the hotel something shorter than an hour later. 

In cross-examination the witness Johnson stated that he did 
not know the name on the register in the room to which the 
witness Smitley had gone new* the tag number on the taxicab 
which brought the witness Smitley to the hotel; the witness 
was then asked concerning the question of immunity to Dorothy 
Smitley, and in that regard the following took place: 

Q. How many days was she incarcerated in Baltimore? 

A. I don’tknow that, to be exact. 
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Q. You knew that she was released from custody in Balti¬ 
more, did you not? 

A. I have heard that she was released. 

Q. And how many times did you talk with her in Baltimore 
when she was in custody? 

48 A. I talked to her the night that she was taken into 
custody by the local police in Baltimore. I also saw her 
the following morning and returned to Washington, D. C., that 
same: day. 

Q. How many times did you talk to her since she came to 
Washington, D. C.? 

A. I would say I have had occasion to talk to Dorothy 
three: or four times since she returned. 

Q. When she came to Washington, D. C., you did not place 
her under arrest, did you? 

A. No, sir. 

Q. And when you first talked to her in Baltimore she made 
a statement to you concerning this, did she not? 

A. That is correct, sir. 

Q. And did she tell you about this visit to the Roger Smith 
Hotel? 

A. At what time? 

Q. How many visits did she tell you about to the Roger 
Smith? 

A. She has told me that she has gone to the Roger Smith 
once. 

Q. And you have testified here you saw her there once, is 
that right? 

A. That is correct. 

Q. And she told you about that visit, is that right? 

A. That is right. 

Q. And did she tell you that she went to room 423? 

A. I think not. 

Q. What room did she tell you, if she told you any other 
room? 

A. When I took her statement in Baltimore I wasn’t partic¬ 
ularly interested in securing the room number at that time. 
She told us what hotel she had gone to. 

Q. Did you since that day get the particulars of that visit 
as she related them? 
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49 A. I have asked her if she could recall what hotels 
she has gone to; what room numbers, if she could recall 

them. 

Q. Can you inform me now whether or not she told you 
room 423? 

A. I don’t recall that Dorothy has ever told me that she 
went to room 423 in the Roger Smith. 

Q. Did she tell you at what time it was that she went to the 
Roger Smith Hotel; I mean the time of day or night? 

A. She did. 

Q. What time of day or night was it when you saw her at 
that hotel? 

A. I saw her there approximately eight-thirty in the evening. 
Q. And what date was that? 

A. At the Roger Smith? 

Q. Yes, sir. 

A. That was on November 6, 1942. 

Q. Did you testify before the Grand Jury in this case? 

A. No, sir. 

Q. Did you make a memorandum of that date so that you 
can tell me whether or not you are certain that was November 
6th? 

A. Yes; I made brief investigation notes at that time. 

Q. In other words, you are positive it was November 6th, 
isn’t that right? 

A. I am positive it was November 6th. 

Q. Now, what date did she tell you it was? I mean by 
that, the month and the part of the month. 

A. As I recall, Dorothy told me that. 

Mr. Mabgoltus. Just a minute. May I make an objection? 
Your Honor, may we come to the bench on that? My objec¬ 
tion is at the bench. 

(The following proceedings were had at the bench out of 
the hearing of the jury:) 

50 The Court. Before you say anything, the Govern¬ 
ment does not have to prove the offense occurred on a 

specific date. 

Mr. Whalen. That is true. 

The Court. That is fundamental law. 
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Mr. Whalen. That is true. 

The Court. I am ass umi ng what you are attempting to, do 
by cross-examination is to indicate a variance between the testi¬ 
mony of the other witness. 

Mr. Whalen. That is right. 

The Court. But it is immaterial in the sense that the Gov¬ 
ernment is not bound. 

Mr. Whalen. But it goes to the credibility. 

Mr. Margolius. I would like to make my objection. This 
is merely exploratory evidence. Everything this man says is 
hearsay. Assume he told anything at variance to what she said, 
he cannot go exploring to find little discrepancies. That is my 
objection. 

Mr. Whalen. Your Honor, on direct examination Mr. Mar¬ 
golius brought out that this girl had a conversation in Baltimore 
concerning Carmen Martin, and I would like to go into that. 

The Court. I will permit you to inquire, but I am going to 
limit it. 

Mr. Whelan. All right. 

The Court. I do not want to get off into corroborative mat¬ 
ters, and I think that is immaterial. 

(The proceedings were resumed within the hearing of the 
jury as follows:) 

By Mr. Whalen : 

Q. Now, Mr. Johnson, previously you testified that there was 
but one visit that you spoke about to the Roger Smith Hotel. 
When was that visit made? You told us November 6th. I 
want to know what date Dorothy Smitley says she went 
there. 

51 A. Dorothy Smitley told me she went there, when I 
questioned her in Baltimore, the early part of November. 

Q. The early part of November, is that correct? 

A. That is correct. 

Mr. Whalen. Now, if your Honor please, I move to strike 
out all of that evidence. The last date in the indictment is Oc¬ 
tober 18th. There is October 1st, October 5th, and October 
18th, and November 6th is not even mentioned. When they 
elected to pick out specific days and do not prove them, you 
violate the fidelis and the dates become important. 


59 


The Court. Mr. Whelan, the Court has already ruled on that 
matter and has indicated to you at the bench there is no ques¬ 
tion about it but what the law on the matter has been decided, 
and decided for a long time. I still adhere to my original ruling, 
and the motion is denied. 

Mr. Whalen. All right. An exception is noted. 

By Mr. Whelan: 

Q. Now, Mr. Johnson, you told Mr. Margolius you did not 
make her any promises of immunity from prosecution, isn't that 
right? 

A. That is true. 

Q. You knew from what she had told you she had violated 
the law a number of times in the District of Columbia, isn’t that 
right, as you believed it? 

A. You are referring to Carmen Beach or Dorothy Smitley? 

Q. Isn’t that right? Dorothy Smitley. 

A. So far as my knowledge is concerned, she has not violated 
any Federal law by transporting herself or workjng as a prosti¬ 
tute. That is my understanding. , 

Q. I am not confining it to Federal law. 

The Court. This witness has no jurisdiction of arrests under 
the laws of the District of Columbia. 

Mr. Whelan. He could render some assistance so far as the 
. person talking was concerned. We know such could 
52 happen, your Honor. 

The Court. Why not ask him. 

Mr. Whalen. All right. 

By Mr. Whalen: . ’ 

Q. Did you tell Dorothy Smitley you wanted to use her as 
a witness against Carmen Beach Martin? 

A. I advised Dorothy Smitley that she might have to appear. 
If she made such a statement I told her she might have to 
appear as a witness. \ 

Q. Did she inform you whether or not she was married? 

A. Yes; Dorothy advised me she was married. 

Q. And she also told you she had a child? 

A. That is right. 
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Q. She was in custody then. Did she express any wish to 
see her child? 

A. No, sir; she didn’t. 

Q. Did she express any wish to be released from jail or on 
bail? 

Mr. Margolius. This man had nothing to do with that. 

The Court. I will exclude it. I will exclude the inference. 

Mr. Whelan. I note an exception, please. 

The Court. I would suggest the counsel ask this witness 
whether or not he promised any immunity to the witness 
Smitley. 

Mr. Whelan. But he might have suggested it. Some leni¬ 
ency may have been extended, as, for instance- 

The Court (interposing). Well, you may inquire. 

By Mr. Whelan: 

Q. Did she ask you if you knew how long she would be kept 
in custody? 

A. I think she asked that general question. 

Q. And what did you say? 

53 A. I answered I didn’t know; she was in the custody- 
of the Baltimore police department. 

Q. You knew she was to be a witness in Baltimore against 
some taxicab driver, is that right? 

A. I understood from Captain Atzel, who is head of the vice 
squad of the Baltimore police department, she was going to be 
used as a witness in a pandering case. 

Q. In a pandering case against somebody in Baltimore? 

A. That is right. They had been looking for Dorothy Smit¬ 
ley at the same time I was looking for her. 

Q. You mean by that, the Baltimore police were looking for 
her? 

A. That is right. They wanted to locate the girl who was the 
main witness against this taxicab driver who had been using 
her as a prostitute in Baltimore. 

Q. And at that time you were looking for her as a witness, 
is that right? 

A. We wanted to question Dorothy to ascertain her knowl¬ 
edge of Carmen Beach Martin. 
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Q. And you treated her kindly, did you not, when you ques¬ 
tioned her? 

A. Surely. 

- - Q. Was she allowed to smoke when you questioned her? 

A. Surely. We allow all people we bring to our office to 
smoke. 

Q. Did you have her up at your office at any time for ques¬ 
tioning? 

Mr. Margolitjs. I object. It is beyond the scope of the di¬ 
rect examination. 

The Coubt. I will exclude it. 

Mr. Whelan. Your Honor, if I can show where this witness 
brought Dorothy Smitley to the F. B. I. office, I think I can show 
that. 

54 The Court. The only thing is whether or not this 
witness held out any promise to the witness Smitley. 
In the absence of a promise or some hope extended to her, I 
will exclude the inquiry, because it is outside the scope of the 
cross-examination. 

Mr. Whelan. Now, your Honor, I note an exception to the 
ruling. 

The Court. Veiy well. 

Mr. Whelan. And I intended to develop any interviews had 
in the F. B. I. office if permitted to do so. 

By Mr. Whelan: 

Q. Did any other agents talk to her when you talked to her? 

A. Yes, sir. At the same time I talked to her Agent Higgin- 
son and also Agent Howard, who is at the present time assigned 

to the Baltimore field division, talked to her. 

» * * # * 

Robert W* Mallow, called as a Government witness, testi¬ 
fied he was a special agent of the F. B. I.; that he had seen Doro¬ 
thy Smitley in the Hamilton Hotel on or about the first or 
second of November 1942; that when he saw her she was in the 
lobby with the defendant; that he noticed the coats they were 
wearing; the defendant's appeared to be a silver-fox jacket 
and Dorothy Smitley's being a fur jacket, sort of brown with 
vertical stripes, kind of fuzzy; that they were together when 
he saw them; that he first saw them come through the front 
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door; that at the time he was sitting in the lobby and recognized 
the defendant; that he watched them cross the lobby and enter 
an elevator, and by observing the indicator of the elevator, 
stated that to the best of his recollection, the elevator stopped 
at the fifth or sixth floor; that at this time he was in the lobby 
talking to another Agent of the F. B. I. and continued talking 
for about fifteen minutes and that he did not see the defendant 
and Dorothy Smitley leave. 

55 He testified further that he saw Dorothy Smitley at 
the Roger Smith Hotel about the 6th of November while 
he was sitting in the lobby of the hotel watching for whom he 
might see, which he frequently did; on that occasion she was 
wearing the same brown and tan jacket which he had seen 
before; Agent of the FBI Johnson, the witness who preceded 
him on the stand, was with him and also saw Dorothy Smitley. 

On cross-examination the witness testified that the first time 
he saw Carmen Martin she was dancing in a night club, which 
was about the 10th or 12th of October 1942, and that he recog¬ 
nized the defendant at the Hamilton Hotel; that he did not 
make an investigation to find who occupied the room at the 
Roger Smith that the witness Smitley visited and did not 
know whom occupied that room or if anyone occupied it. He 
stated further that he did not see her get out of the cab that 
day but first saw her in the lobby. He admitted talking to the 
witness Smitley on three or four occasions in the District of 
Columbia and that he just had conversations with her but did 
not interview her. 

Then Arthur Russell Heckerman was called as a witness 
and testified as follows: That he was a special agent of the 
FBI and that he saw Dorothy Smitley at the Raleigh Hotel 
on October 27, 1942; that he recognized her; that she entered 
an elevator and, according to the indicator,* which he watched, 
the elevator stopped at the 8th floor; that he entered an ele¬ 
vator, went to the -8th floor, and saw her at the end of the 
corridor; that he went down the corridor to see where she went 
and saw her go into room 861; at that time she had on a fur 
jacket, sort of a tawny color, and a yellow skirt; that he did not 
keep the room under observation; he immediately went down 
to the lobby to meet Agent Johnson, who had come there with 
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him; that they remained in the lobby long enough to see 
Dorothy Smitley leave, coming down by way of the 

56 elevator; that she went to the front door, got into a 
Yellow taxicab, and went up 12th Street. No attempt 

was made to follow the cab. He estimated she was in the hotel 
between thirty and forty-five minutes. 

.This was the extent of the direct examination of the witness. 
On cross-examination, the witness testified as follows? 

By Mr. Whelan: 

Q. How many times have you talked to Dorothy Smitley 
about this case? 

Mr. Margolitjs. I object. That is beyond the scope of 
direct examination. 

Mr. Whelan. I have a right to cross-examine. 

The Court. I will exclude it. 

Mr. Margolius. He observed it. 

Mr. Whelan. Your Honor excludes it. I will note an ex¬ 
ception. 

By Mr. Whelan: 

Q. Let me ask you this question: Which of you agents were 
in charge of this case? 

A. Well, by “in charge” do you mean to whom it was as¬ 
signed in the field office? 

Q. Yes, sir. 

A. It was assigned to me, sir. 

Mr. Whelan. I renew my offer, since this case was assigned 
to him. He individually had been assigned to this case. 

The Court. You had better come to the bench. 

(The following proceedings were had at the bench out of 
hearing of the jury:) 

Mr. Whelan. We know, Your Honor, because we have the 
benefit of this agent’s testimony on the motion to suppress, the 
fact that he was the one that wrote out this consent search 
document, and everything indicates he is the agent who was 
assigned to this case. 

57 The Court. He said he was. 

Mr. Whelan. Therefore, I should have a right to 
know if he talked to Dorothy Smitley in Baltimore while she 
was in custody, since the case was assigned to him. 
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The Court. I will permit you to inquire on that basis. 

Mr. Margolius. I object to that. 

The Court. As I understand counsel, it goes to the question 
as to whether or not any basis of immunity was held out to 
her. 

Mr. Margolius. If he wanted to ask that specific ques¬ 
tion*— 

The Court (interposing). Just a minute, 

Mt. Whelan. I want to ask it. 

The Court. I assume you are going to ask whether she was 
offered a cigarette or got her meals on time. You can ask 
him, it seems to me, since he was the agent in charge, whether 
any promises of immunity from prosecution -were offered her 
in Baltimore. 

Mr. Whelan. Here is the difficulty of that: If I ask the 
officer in the case as to that, he is bound to answer in the 
negative. 

The Court. If you have any evidence, you can impeach his 
credibility. 

Mr. Whelan. There are some things that can happen on 
his credibility as to immunity. For instance, the famous 
cases;- 

The Court (interposing). I will merely say this to you: I 
will permit the inquiry, but be extremely careful. 

Mr. Margolius. The basis for my objection is that I do 
not think we should go into any investigation which was made 
except something which he happened to observe while in the 
Raleigh. 

The Court. I understand that is true, and it goes merely 
to the offense in the Raleigh Hotel on October 27, 1942. Now, 
of course, it is part of the case in the sense that the first 
58 witness against the defendant is the witness Smitley. 

Therefore, I think the defendant has a right to make 
absolutely certain to get before the jury that no promises were 
made to her. 

Mr. Margolius. I think that could be asked. 

The Court. I am not going to permit you to go over the 
whole business in Baltimore and all of the circumstances. 

Mr. Whelan. I will keep it within reasonable limits. 
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The Court. I will hold you within reasonable limits. . 

Thereupon the following proceedings took place in the pres¬ 
ence of the jury: 

Q. When did you first talk to Dorothy Smitley about this 
case? 

A. I don’t recall exactly the first date I talked to her. 

Q. Approximately when was it and where was the conver¬ 
sation had? 

A. The conversation was at the home of her parents, in Ar¬ 
lington, Virginia, sometime shortly after her return from Balti¬ 
more, Maryland. 

Q. And you say her parents were present when you had 
that conversation? 

A. No; they were not present with us at the time of the 
conversation. 

Q. Did you see her baby on that visit? 

A. Yes, sir. 

Q. And she was very much infatuated with the baby, wasn’t 
she? 

Mr. Margolius. I object to that. 

The Court. I exclude it. 

Mr. Whelan. I submit I have a right to it. 

The Court. That does not make any difference. 

Mr. Whelan. Your Honor will allow me an exception. 

The Court. I have discussed with counsel at the bench on 
both sides in connection with that matter. Whether 
59 or not this witness was infatuated with the baby or not 
has absolutely no bearing on the case. It is a collateral 
' matter, and I will exclude it. 

By Mr. Whelan: 

Q. Let me ask you this question: Did you talk to the parents 
of Dorothy Smitley? 

Mr. Margolius. I object. 

The Court. For the same reason, that is excluded. 

Mr. Whelan. An exception. 

By Mr. Whelan: 

Q. Did you talk to Dorothy Smitley or the parents about 
Dorothy’s future? 
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Mr. Margolius. An objection. 

The Court. Excluded. 

Mr. Whelan. An exception. 

By Mr. W helan : 

Q. Did you talk to Dorothy Smitley about her conduct in 
the future? 

A. We always more or less suggest to girls that we talk to 
that it would be better for their own health if they tried to get 
aw’ay from this sort of thing. 

Q, And along that line, did you talk to her about her testify¬ 
ing against this defendant? 

A. Well, we asked her if she would testify in the case against 
the defendant. 

Q. And she replied—just what was her reply to that? 

A. She said she was willing to testify against Carmen Martin. 

Q. Was there any discussion about any charges that could be 
placed against her in the District of Columbia or elsewhere? 

A. Yes; I am sure she was fully apprised that charges could 
be brought against her if it was deemed necessary. 

Q. And have you brought any charges against her? 

60 A. Because, not to our knowledge, she has not violated 
any Federal lawn 

Q. You have talked with the Chief of the Baltimore police 
who is in charge of white slave cases, have you not? 

A. No, sir; I have not. 

Q. Did you know that Captain Her, I believer his name is, 
or some similar name, was talked to by a couple of your asso¬ 
ciates? 

A. Yes, sir. 

Q. And you knew when you were talking to Dorothy Smitley 
that she had testified in Baltimore in a case, that she was in 
custody for nine days, and after she testified she was released; 

. you knew that, didn’t you? 

A. I only heard it. It was only hearsay. 

Q. Didn’t you get it from your brother agents? 

A. Yes, sir. 

Q. You don’t doubt the truthfulness of it, do you? 

Mr. Margolius. I object. It is still the same period. 
Williams said that yesterday himself. 


Mr. 


By Mr. Whelan: 

Q. But you did say that she was in custody in Baltimore nine 
days; after testifying, she was released. 

A. I don't know how long she was in custody; I don’t know— 
she testified, and I don’t know she was released without charges. 

Q. You are the agent assigned to this case. 

A. That had nothing to do with this case. 

Q. No. You were the agent assigned to this case? 

A. Yes, sir. 

Q. And Dorothy Smitley was held over in Baltimore and 
then released? 

A. Yes, sir. 

Q. And your statement to me is you did not know she had 
been in custody for nine days? 

61 A. I said I knew she was in custody. I didn’t know 
she left custody. 

Q. Didn’t you know she was in custody for nine days and 
then released? 

A. I was told by the other agents she was going to testify. 
But what she testified, I can’t say. 

Q. When did you visit in the home of her parents in Arling¬ 
ton County? 

A. When did I visit there? 

Q. Yes, sir. 

A. After her return from Baltimore? 

Q. Yes. You knew she had been released in Baltimore 
when you made the arrangements to see her at her home in 
Arlington? 

Mr. Margolius. I object. This is beyond what Your Honor 
stated at the bench. 

Mr. Whelan. This goes to the credibility of the witness. He 
said he talked to her in Baltimore. 

The Court. All right. 

By Mr. Whelan: 

Q. Did you make it clear whether or not you would find 
Dorothy Smitley at the home of her parents in Virginia? 

A. We received a call from Mrs. Reynolds. 

Q. That is her mother, is it not? 

A. That is right. 
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_ Q. And as a result of that call, you learned she had been re¬ 
leased in Baltimore, didn’t you? 

A. Yes; I didn’t receive the call. 

Q. Did your office receive it? 

A. Yes, sir. 

Q. And was that a call advising you that she was at home? 

A. What the call was—I don’t know the exact content of the 
call but I was told, or understood, that she was released 
62 from Baltimore, and that she had either gone home 
or was there at that present time when the call came in. 

Q. In any event, you then went over there to see her, did 
you not? 

A. Yes, sir. 

Q.- Did you talk to her parents? 

A. There was only the mother there. 

The Court. Just a minute. Of course, this cross-examina¬ 
tion of this witness is entirely outside of the scope of the mat¬ 
ters brought out on direct examination. The Court indicated 
to counsel you could make inquiry of this witness in cross-ex¬ 
amination of matters outside of the scope of the direct, because 
that is a matter entirely in the discretion of the Court looking 
toward the fact, if it is a fact, that the promise of immunity is 
held up to the witness Smitley. The witness Smitley is over 
twenty-one years of age, and any conversations this man may 
have had with her parents I will exclude. 

Mr. Whelan. Your Honor will exclude it on what ground? 

The Court. First of all, it is beyond the scope of direct ex¬ 
amination ; secondly, it is beyond the scope of the inquiry laid 
down by the Court; and third, whether any promise was made 
of immunity was presumably made to the witness. 

Mr. Whelan. Suppose it was made to the parent who has 
custody of the child and they conveyed it to the witness? 

The Court. Then I suggest, in order to avoid going into col¬ 
lateral matters which have no bearing, you might ask the wit¬ 
ness categorically. 

Mr. Whelan. Very respectfully, Your Honor, I would not 
want to ask him categorically. I want to state the reason, be¬ 
cause I think I am within the scope of proper cross-examination. 

The Court. I will exclude it and give you an exception. ~ 


Mr. Whelan. We respectfully differ, and I take my excep¬ 
tion. 

63 The<k>URT. It is my province to pass on the law. 

Mr. Whelan. Certainly. I take my exception. 

The Court. I have ruled on the question. 

By Mr. Whelan: 

Q. Now, Mr. Witness, Mr. Heckerman, did you talk to this 
girl when she was in Baltimore? 

A. Yes. 

Q. How many times did you talk to her concerning this case? 
A. I can’t he definite in my recollection as to the number of 
times, but it was more than three times, but I don’t know how 
many more times than that. 

Q. All right. When you first talked to her did she give you 
a statement concerning visits to the Raleigh, Roger Smith, 
Wardman, and Hamilton which we are concerned with in this 
indictment? 

A. I never took a statement from Dorothy Smitley. 

Q. Did any of your agents take a statement? 

A. Yes, sir. 

Q. A written statement? 

A. Yes, sir. 

Q. Did you see it? 

A. Yes, sir. 

Q. Did they take a statement in Baltimore? 

A. Yes, sir. 

Q. When you talked to her on other occasions did she make 
the same statement to you? 

Mr. Margolius. I object to any statement made by Dorothy 
Smitley. 

The Court. Excluded. 

Mr. Whelan. What is the reason? 

* The Court. Excluded. 

Mr. Whelan. I respectfully note an exception. And the 
reason I want to develop that is quite obvious. 

64 The Court. It is not to me. 

Mr. Whelan. If she made a statement- 

The Court. I will exclude it. 


By Mr. Whelan: 

Q. Do not answer until the other side has an opportunity 
to object. Were all the statements, whether oral or written, 
made to you or to any of your agents the same, or were they 
different? 

A. They were the same as to the basic facts. - 

Q. Then, as the agent who was assigned to this case, can you 
inform the jury why it is that this indictment charges that it 
was on October the first that Dorothy Smitley went to the - 
Raleigh Hotel? 

' Mr. Margolius. I object. This indictment was drawn by 
the Grand Jury. 

The Court. Just a moment. I will exclude that. 

Mr. Whelan. An exception is noted. 

By Mr. Whelan: 

Q. Did you testify before the Grand Jury? 

A. No, sir; I did not. 

Q. Do you know whether any agent working with you on 
this case testified before the Grand Jury? 

Mr. Margoltus. I object. 

The Court. If he does not know it would be hearsay, wouldn’t 
it? 

The Witness. Am I to answer that, Your Honor? 

Mr. W helan. It may be an exception to the hearsay rule if 
he designated a certain agent to testify. 

The Court. I will exclude it. 

By Mr. Whelan: 

Q. What did Dorothy Smitley say to you when you told her 
she had violated laws of the District of Columbia and could be 
prosecuted? 

***** 

65 Q. By the way, I will ask you the question: Do you 
recall earlier in your testimony being asked this question, 
whether or noi there was any discussion as to any law viola¬ 
tions of Dorothy Smitley in the District, and you testified, did 
you not, that you did tell her that she could be charged with a 
number of offenses in the District of Columbia, but they were 
not Federal offenses? 
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A. I am sure I apprised her of the fact that she had been 
guilty of violating certain laws when she practiced prostitution. 

Q. Naturally, you recall testifying similarly to that a little 
while ago? 

A. Yes, sir. 

Q. When you said that to her, what did she reply, if any¬ 
thing? 

A. She said that she was fully aware of that. 

Q. Fully aware of that. And did she ask you whether cm* 
not you would assist her in any way to see to it that she would 
not be prosecuted? 

A. I didn't have any opportunity to ask any such question, 
because we informed her we couldn’t help her in any of those 
cases where she had violated’the law. 

Q. And could you tell me whether or not from the con¬ 
versation you had with her that she was aware that her mother 
called your office and informed you she was there? 

A. I don’t know whether shewas aware or not. 

Q. I am going to ask you the question: Did you or any of 
your agents make any promise to the mother or father of 
Dorothy Smitley? 

A. No, sir. 

Q. I mean by that, direct or indirect. 

A. No promises of any nature, direct or indirect, or inferred 
„ were ever made to the parents of Dorothy Smitley. 

66 Q. Do you have any written statement which shows 
she was so advised which preceeds her statement, which 
is the preamble to it? I mean the opening paragraph. . 

A. I am sure it is in the statement made by Agent Johnson. 

Q. And your statement in Arlington County was not written 
up? 

A. No, sir; no statement was taken at that time. 

Q. At another time did you take a statement? 

A. No, sir. 

Q. When you say no statement did you mean a written 
statement? 

A. No written statement other than Agent Johnson’s state¬ 
ment. 

Q. But you talked with her about the case? 




A. Yes, sir. 

Q. Over in her parents’ home, did you not? 

A. Yes, sir. 

Mr. Whalen. I think that is all. 

Charles Earl Martin was called as a witness and testified 
as follows: 

By Mr. Whalen : 

(£. Mr. Martin, will you state your full name for the Court 
and jury? 

A. Charles Earl Martin. 

Q. Where do you reside, Mr. Martin? 

A. At 1322 Fifteenth Street Northwest. 

Q. What is your status; military status? 

A. Chief pharmacist, United States Navy. 

Q. What is your business or profession? 

A. Instructor in parasitology. 

Q. What is parasitology? 

A. That is the study of parasites like within or on the body. 
Q. And you say you are an instructor of that kind? 

67 A. That is correct. 

Q. Now, are you related to the defendant, Carmen 

Martin? 

A. She is my wife. 

Q. When did you marry her? 

A. December 18, 1942. 

Q. How long were you acquainted with her before you mar¬ 
ried her? 

A. In the neighborhood of five years. 

Q. Do you know Dorothy Smitley, this girl [indicating] ? 

A. Yes, sir; I do. 

Q. And the Hope Alonso girl [indicating] ? 

A. I didn’t know her by the name of Hope Alonso. I know 
the girl. 

Q. Let me have the date of your marriage again, sir? 

A. December 18, 1942. 

Q. Prior to your marriage did you visit or make social calls 
to Miss—she was then Carmen Beach, was she not? 

A. I did: yes, sir. 


Q. You did? 

A. Yes, sir. 

Q. How often would you call on Carmen Beach? 

A. I returned to the United States a year ago in June, and 
I would say about the last of June a year ago, and except for 
the times I had the watch, I would state practically every night. 

Q. What are the hours of your employment? 

A. Eight to four-thirty. 

Q. And after you were married you then made the apartment 
your home on 15th Street; is that correct? 

A. That is correct; yes, sir. 

Q. And you did not sleep at the place where you are sta¬ 
tioned; is that right? 

A. No, sir; no quarters are supplied for us. We have no 
quarters. 

6J3 " Q. You had been out of the country on military mis¬ 
sions; is that right? 

A. Yes, sir; that is correct. 

Q. Do you speak any other language except the English lan¬ 
guage? 

A. Spanish. 

Q. Can you tell me whether or not your wife speaks the Eng¬ 
lish language in an understandable and in a clear way? 

A. No, sir; she does not because- 

Mr. Margolius (interposing). I object. 

The Court. That would be an opinion. 

Mr. Whelan. He knows both languages. 

The Court. I know, but his testimony as to whether his wife 
speaks the English language is opinion testimony and is ex¬ 
cluded. 

By Mr. Whelan: 

Q. Now, was there an engagement party at this Copacabana 
night club here in Washington? 

A. There was; yes, sir. 

Q. Do you recall who was present? 

Mr. Margolius. I object- to that birthday or engagement 
party. I do not see any materiality to the issue in this case. 

Mr. Whelan. I won't press it. 
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By Mr. Whelan: 

Q. Now, during your acquaintanceship and since your mar¬ 
riage, or, rather, directing your attention to the months of Sep¬ 
tember and October did Dorothy Smitley ever live at the 
apartment where you lived? 

A. She did. 

Q. And do you know what part of the apartment she occu¬ 
pied? 

A. She occupied the front room. 

Q. And do you recall when it was that she commenced to live 
there? 

69 A. Not exactly; but I believe it was the latter part of 
September last year. I am not certain of the date. 

Q. Did you make any arrangements for her to rent the room 
there? 

A. None whatsoever. I returned from work one day and she 
was there. I don’t know what Mrs. Martin did. I had fought 
with her continuously- 

Mr. Margoltus (interposing). I object on the ground that 
it would be hearsay. 

The Court. His answer was, “I don’t know what Mrs. Mar¬ 
tin did.” I think that is responsive. 

By Mr. Whelan: 

Q. Do you know what rent she was to pay? 

A. That I do not know. That was arranged between Mrs. 
Martin and her. , 

Q. Did you ever see a letter received or written by her con- 
' cerning a certain sum of money she owed to your wife? 

A. Yes, sir; I did. 

Q. Is that letter at the apartment now ? 

A. No, sir. The F. B. I. have the letter. 

Mr. Whelan. I ask the District Attorney to present that 
letter to me. 

!Mr. Margoltus. If they have it I would be very glad to turn 
it over to you. 

Mr. Whelan. It is a letter from Dorothy Smitley to Carmen 
Martin. 
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Mr. Mabgolius (after an interval, during which he conferred 
with Agent Heckerman, who was present in the court room, 
about the letter). The F. B. I. have no such letter, 

Mr. Whelan. Then I ask at this time, if your Honor pleases, 
that they turn ova* all the property discussed in the 
motion. 

70 The Court. The motion has been withdrawn. The 
question is moot. Some of the evidence obtained is in' 
evidence so far as the court record is concerned. 

By Mr. Whelan: 

Q. Do you recall when Mrs. Martin was arrested? Do you 
recall the occasion of her arrest? 

A. Yes, sir. I was working at the time. She called me at 
the school, spoke in Spanish, and said the Federals, or the 
F. B. I., rather, were there. 

Q. In any event, you recall the incident? That is what I 
want to know. 

A. Yes, sir. 

*Q. When you got back to your apartment were any of your 
private papers or books missing? 

Mr. Mabgolius. I object. 

The Court. Mr. Whelan, we have been over that, and the 
matter is excluded. 

By Mr. Whelan: 

Q. After the arrest of your wife did you learn whether or not 
any Federal Bureau of Investigation agents had searched the 
apartment? 

Mr. Mabgolius. I object. 

The Court. Excluded. 

Mr. Whelan. If your Honor please, I submit this is proper. 

The Court. It is not at all material. There is no question of 
articles, documents, or papers received by the Federal Bureau 
of Investigation and offered in this case. 

Mr. Whelan. All right, sir. But there is a letter written on 
a material point in this case about what this material witness 
was interrogated about, and there is evidence before this Court 
that that letter is in the F. B. I., in the possession of the F. B. I. 
and I want that letter produced. 



71 The Court. You may call for it at the proper time. 
The proper witness would be presumably the agent in 

charge of the F. B. I., and you may interrogate him about that 
letter. But anything with reference to the search of the 
premises made by the F. B. I. is excluded. 

Mr. Whelan. Your Honor will permit me an exception? 

The Court. An exception. Very well. 

By Mr. Whelan: 

Q. There came a time, did there not, when Dorothy Smitley 
no longer lived at the apartment? 

A. That is correct; yes, sir. 

Q. So that about how long did she live there? 

A. I would say about six weeks. 

Q. Now, in that six weeks’ period how often would she be at 
home at night? 

A. Most evenings she was there when I arrived, but she 
usually left shortly afterwards, and many times she would not 
return up until the time I left in the morning about six thirty. 

Q. You say many times? 

A. Yes; many times. We slept in the back room with the 
door closed when she was there. When the door was closed 
in the mornings I knew she was there. Many mornings the 
door was open and I knew she was not there. 

Q. Now, at any time during that period did you ever hear 
your wife send her out on any mission of prostitution? 

A. No, sir; she did not. She sent her for a dress one time- 

The Court (interposing). Just a minute. Just answer the 
question as asked. 

By Mr. Whalen: * 

Q. You were about to mention on one occasion die sent her 
out to get a dress, is that what it was? 

72 A. That is correct; a rhumba costume. 

A. A rhumba costume? 

A. That is right. 

Mr. Whelan. That is all. 

Cross-examination by Mr. Margoltus: 

Q. Mr. Martin, when were you in the United States prior 
to June 1942? 


A. Prior to June’42? I left the United States March, March 
4,1941. That was my last time in the States until June 1942. 

Q. March 4,1941? 

A. 1941, yes, sir; we sailed from the United States. 

Q. Where did you live before you left Hie United States? 

A. I was stationed at the Marine Barracks at Quantico, Vir¬ 
ginia, and lived at 1416 R Street with Mrs. Beach? 

Q. You lived at 1416 R Street with Mrs. Beach? 

A. That is correct. 

Q. And how long had you been living with her? 

A. You mean all told? 

' Q. Yes, living together. 

Mr. Whelan. What do you mean by “together”? 

Mr. Mabgoltos. Under the same roof, in the same apart¬ 
ment and in the same bedroom. 

A. Well, for several periods of time. First, it was in 1938 
and until sometime in 1939. Then again the last of 1940. No; 
it was January 1941, and until the time I-left in March. 

By Mr. Maegolitjs : 

Q. Now, were you ever known as Jake Martin? 

A. Never. 

Q. Never called Jake Martin? 

A. Neva*. 

Q. Ever live on New York Avenue Northeast? 

A. I did. 

73 Q. With the defendant? * 

A. I did. 

Q. And you were the corespondent in the-•' 

Mr. Whelan (interposing). I object. That is highly preju¬ 
dicial. 

The Court. Please, Mr. Whelan, do not let your feelings get 
the better of your usual good judgment. I do not know what 
tiie question is, and should I draw the inference from the ques¬ 
tion as made I would strike it out, but both counsel can ap¬ 
proach the bench and inform me, and I will give a ruling. 

(The following conference took place at the bench out of the 
hearing of the jury.) 
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Mr. Whelan. Wart, let us hear what that question was of 
Mir. Margolius. 

Mr. Maegolius. There was not any question. 

The Court. The question was not completed when you 
jumped to your feet. 

(The question was thereupon read by the Reporter as fol¬ 
lows:) 

“Q. And you were the corespondent in the-” 

The Court. What is your offer? 

Mr. Margolius. That he was the corespondent in the divorce 
suit brought by Mrs. Beach’s first husband, brought against her 
on the ground of adultery and a divorce obtained. 

Mr. Whelan. Now, Your Honor, that is a highly prejudicial 
question. 

The Court. I will hear you as to its admissibility. 

Mr. Margolius. It goes directly to the credibility of the wit¬ 
ness particularly in the light of the witness. I am not bringing 
this out of a clear sky. He testified even by Mr. Whelan’s 
testimony that they were living together. 

Mr. Whelan. That is all right. But for a prosecuting at¬ 
torney to ask a witness if he was a corespondent in a divorce 
suit is prejudicial, is highly prejudicial. 

74 The Court. To whom? 

Mr. Whelan. To the jury. 

The Court. To the witness from the standpoint of his credi¬ 
bility. • 

Mr. Whelan. No, sir; to the jury. It is irrelevant and im¬ 
material. 

The Court. Just a minute. 

Mr. Whelan. That is prejudicial. Any instruction Your 
Honor gives to this jury you cannot wipe it out of their minds. 
Here is a man who appears in a Naval uniform, and to accuse 
or to ask him that is prejudicial, and I ask Your Honor to with¬ 
draw a juror and declare a mistrial. 

The Court. I will exclude the question and deny the motion 
to withdraw a juror. The question was not asked. 
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Mr. Whelan. He used the word “corespondent.” “Were you 
a corespondent?” 

The Coubt. Even if the question were asked I would not 
withdraw a juror. I would exclude it and instruct the jury not 
to consider it. 

Mr. Whelan. Are you going to instruct the jury to disregard 
it? 

The Court. I am not going to instruct the jury at this time 
to disregard it. 

Mr. Whelan. Just a minute. I note an exception to Your 
Honor’s refusal to withdraw a juror and declare a mistrial. 

The Court. Certainly. 

Mr. Whelan. I take the position that the instruction you 
give the jury does not wipe it out of their minds. 

The Court. I cannot decide that at this time. 

Mr. Margolius. There is one other question I want to ask, 
which is whether or not he knew when he lived with this woman 
she was married. It goes to the credibility of the witness. 

The Court. The question has not been asked as yet. 

(The following proceedings were resumed within the hearing 
of the jury:) 

75 The Court. Gentlemen of the jury, with reference to 
the question that was about to be asked by counsel on 
cross-examination the question never having been completed, 
despite that fact the jury is now advised and instructed by the 
court that they absolutely pay no attention to the question in its 
uncompleted form, and you do not draw any inference of any 
kind or character from the fact that the question was asked or * 
attempted to be asked; in other words, you are not to pay any 
attention whatsoever to it. 

By Mr. Margolius: 

Q. You testified you started living with Mrs. Martin in 1938, 
is that correct? 

A. That is right. 

Q. And you lived at 54 or 58 New York Avenue and then 807 
Eighth Street Northeast? 
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A. No, sir. First, 807 Eighth Street Northeast, and then 52 
New York Avenue Northeast. 

Q. Did you live with her as husband and wife? 

A. We did. 

Q. Under what name? 

A. I presume with my name. We never did sign anything or 
have occasion to. She was known as Mrs. Martin at that time 
at 807 Eighth Street. 

Q. What was her first married name? 

' A. Carmen Beach. 

Q. What was your name? 

A. My name is Charles. She never had occasion to use it. 
She used Carmen. Everyone called her Carmen. 

Q. You say at the time you lived with her in 1938 she was 
married? 

Mr. Whelan. I object. 

The Court. Excluded. 

76 Mr. Whelan. If Your Honor please, I move to with¬ 
draw a juror, because that is highly prejudicial. 

The Court. Mr. Whelan, I have made my ruling. I will- not 
sustain the objection, and I won’t withdraw a juror. 

Mr. Whelan. An exception. 

Mr. Margouus. Your Honor overruled the objection? 

The Court. The objection is overruled. 

The question was not repeated and no answer was given by 
the witness. 

77 Thereupon the defendant took the stand in her own 
behalf and testified as follows: 

That she was married to Charles Earl Martin on December 
18,1942; that she did not give Dorothy Smitley any money to 
engage a taxicab to keep a date at the Raleigh Hotel and did 
not receive any money which Dorothy Smitley claims to have 
received as a result of going to bed with men; that this was 
actually true with respect to the Roger Smith Hotel and the 
Wardman Park Hotel, namely, that she never sent Dorothy 
Smitley there and never received any money or paid for any 
taxicab. She testified further that she went with Dorothy 


Smitley one day to the Hamilton Hotel in the morning but 
could not remember the exact date; that she did not give Dor¬ 
othy Smitley any money and the latter did-not give her any¬ 
thing from money which Dorothy Smitley claimed to have re¬ 
ceived at the Hamilton; she could not remember who paid the 
cab fare on that visit to the Hamilton Hotel. She testified fur¬ 
ther that she was bom in Spain and was a professional dancer, 
having danced in Cuba and in the United States; that in Wash¬ 
ington she had won a contest for rhumba dancing. She testified 
further that she received a letter from Dorothy Smitley con¬ 
cerning some money that Dorothy owed her and that when she 
last saw the letter it was on her sewing lamp in her closet in the 
bedroom of her apartment; that she had not seen the letter 
since her arrest, stating, “I have not particularly looked for the 
letter.” 

On cross-examination the defendant testified that she does 
not recall the date on which she went to the Hamilton Hotel 
with Dorothy Smitley, but that she did go there once. She 
could not recall the room she went to at the Hamilton Hotel or 
the floor; that she went there to see Mr. Brown, who is a gambler 
and who occupied a room at the Hamilton. She testified that 
this Mr. Brown called her on the telephone and wanted to go to 
the race track and asked her if she wanted to go along 
78 with him, and that she told him “yes,” that she had not 
been to a race track since she had been in the United 
States. When she got to the hotel she told Mr. Brown that she 
was engaged to be married and had to be back at 5:00 or 6:00 
p. m. Mr. Brown told her that they would not be back until 
11:00 p. m., so the defendant told him she could not go. She 
could not recall the name of the race track that they were 
supposed to go to. She testified that she had known Mr. Brown 
for about three months and first met at the Mayflower Hotel 
in the Cocktail Room. She was introduced to Brown by a Com¬ 
mander Barry, who was with her at that place. She testified 
that she did not see Brown after that but that he called her. 
over the telephone and invited her to have dinner with him. 
She was not sure whether she gave Brown her telephone num- 
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ber or whether Commander Barry gave it to him and could not 
recall whether she gave him one of her calling cards, which she 
stated she had. She testified further that this call for dinner 
was after she had gone to the Hamilton Hotel; that the first 
time she had heard from him after having met him was Jo 
invite her to go to the race track. When he called he merely 
identified himself as Mr. Brown and did not identify himself 
in any other way, but she knew who it was. He called about 
10:00 in the morning, although she was not certain of that. 
She testified that when she went to the Hamilton Hotel for the 
purpose of going to the race track she was wearing a silver fox 
coat. She testified that Dorothy Smitley went along with her 
to the Hamilton Hotel because she wanted to go to the race 
track and that Mr. Brown had invited her. The defendant de¬ 
nied that she ever told Dorothy Smitley to go to a particular 
hotel in the District of Columbia for the purpose of prostitution, 
and neither gave, loaned, or furnished any money for her to 
pay cab fares when Dorothy Smitley went out alone, and that 
she; never received any money from Dorothy Smitley, except 
$4.00 which was for one week’s rent. 

79 On redirect examination the witness testified as fol¬ 
lows: 

Q. Were you ever arrested before this case? 

A. I have been arrested once in Virginia for speeding 80 
miles an hour. 

Q. I do not mean traffic—anything other than traffic. 

A. Never in all my life. 

_On re-cross-examination the defendant was asked whether 

on October 27, 1937, at 9:39 p. -m., -shewas-brought in as an 
arrest case at the First Precinct as Carmen Beach and charged 
with disorderly conduct, to which she answered “no.” There¬ 
upon, she was interrogated as follows: 

Q. You were arrested by Officer F. A. Carr, now attached- 

A. (Interposing.) No, sir. 

3Sdr. Whelan. She has denied it. 

The Court. She has denied it. 

Mr. Margolius. I am going to refresh her recollection. 
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By Mr. MabgOuus: 

Q. Do you know an officer by the name of F. A. Carr? 

A. If I know the name, I don’t remember it. 

Q. You were known in 1937 by the name of Carmen Beach? 

A. I was. 

Q. You were 22 years old at that time? 

A. I was. 

Mr. Whelan. I object to this line of questioning. She denies 
it. 

Do you want to make any explanation? 

The Witness. I have never been arrested in any court or any 
State except for statutory speeding. 

The Court. Mr. Margolius, unless there is an offer of proof 
upon the part of the Government of an arrest and conviction, 
I will strike it. 

80 Mr. Margolius. I beg your pardon. I asked her 
whether she was ever arrested to show her conviction. 

The Court. You are bound by her answer. 

Mr. Margolius. This is cross-examination. 

That is all. 

81 Now, in furtherance of justice and that right may be 
done, the defendant, Carmen Beach, tenders and pres¬ 
ents the attached and foregoing as her Bill of Exceptions in 
this cause, excepting to the denial of the Court to include in 
the same the transcript of all of the testimony and the charge 
of the Court and the remarks of the District Attorney, and 
prays, subject to such exceptions, that the same may be settled, 
allowed, signed, and sealed by the Court and made a part of 
the record, and the same is accordingly done this 21st day 
of December 1943. 



No exceptions were taken to charge of court and no requests 
for prayers tendered. The bill as signed and settled constitutes 
all of exceptions taken and allowed. 

Matthew F. McGuire, 

Justice. 

Submitted by: 

James R. Kirkland, 

James R. Kirkland, 

National Press Building, 

Nathan M. Lubar, 

Nathan M. Lubar, 

- Bank of Commerce & Savings Bldg., 

Attorneys for Defendant. 

Receipt of copy of the foregoing Bill of Exceptions acknowl¬ 
edged this 21st day of December 1943. 

Bernard Margouus, 
Bernard Margolius, 

Asst. XJ. S. Attorney. 







